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among other things, authorize the United States to move for dismissal of other
charges and to make recommendations or agree not to oppose the Defendant’s
request for a particular sentence. Such agreements and recommendations are
not binding on the Court, and the Defendant may not withdraw his plea of guilty
if the Court rejects them.

C. PLEA OF QGUILTY TO CHARGE AND DISMISSAL OF OTHER
CHARGES: The Defendant will plead guilty to Count 1 of the Superseding
Indictment filed in this case which charges Engaging in Illicit Sexual Conduct in
a Foreign Place, in violation of 18 U.S.C. §§ 2423(c) and 2423(f)(3), and carries a
maximum sentence 30 years in prison, a $250,000 fine, or both, and a period of
supervised release of a minimum term of 5 years up to lifetime supervised
release. If the Defendant is found by a preponderance of the evidence to have
violated a condition of supervised release by committing any felony offense listed
under Chapter 109A (sexual abuse), 110 (sexual exploitation of children), or 117
(transport for illegal sexual activity), or Section 1201 (kidnaping) or 1591 (sex
trafficking of children or by force, fraud, or coercion) of Title 18, he may be
sentenced to a term of imprisonment of not less than S years up to life upon each
revocation. For all other violations, the Defendant may be incarcerated for an
additional term of up to 5 years upon each revocation. There is a $100

assessment to the victims’ assistance fund. Restitution may also be ordered.
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Upon acceptance of the plea by the Court and the imposition of sentence,
this section shall be treated as a motion to dismiss the remaining counts in the
Superseding Indictment pursuant to the terms of this plea agreement.

D. VIOLATION OF TERMS AND CONDITIONS: The Defendant
acknowledges and understands that if he violates the terms of this plea
agreement, engages in any further criminal activity, or fails to appear for
sentencing, this plea agreement shall become voidable at the discretion of the
United States and the Defendant will face the following consequences:

(1)  All testimony and other information the Defendant has provided at
any time to attorneys, employees, or law enforcement officers of the United
States, to the Court, or to the federal grand jury may and will be used against
him in any prosecution or proceeding.

(2)  The United States will be entitled to reinstate previously dismissed
charges and/or pursue additional charges against the Defendant, and to use any
information obtained directly or indirectly from him in those additional
prosecutions.

{3)  The United States will be released from any obligations, agreements,
or restrictions imposed upon it under this plea agreement.

E. ACCEPTANCE OF RESPONSIBILITY: The United States agrees
that based upon the information known to it at this time, the Defendant is
entitled to a two-level decrease in his offense level pursuant to U.S.S.G.

§ 3E1.1(a), provided no evidence is disclosed in the presentence report which

3




Case 5:20-cr-50022-JLV Document 37 Filed 09/20/21 Page 4 of 10 PagelD #: 72

indicates the Defendant has not demonstrated a recognition and affirmative
acceptance of personal responsibility for his criminal conduct, and further
provided he: (1) complies with the terms of this plea agreement; (2) testifies
truthfully during the change of plea hearing; (3) participates truthfully with the
Probation Office in the presentence investigation; {4) does not violate any
conditions of pretrial detention or release after he signs this agreement; and (5)
continues to exhibit conduct consistent with acceptance of responsibility. Both
the United States and the Defendant otherwise reserve the right to present
evidence and make argument regarding sentencing.

F. TIMELY ACCEPTANCE OF RESPONSIBILITY: The United States
further agrees that the Defendant is entitled to an additional one-level reduction
pursuant to U.S.S.G. § 3E1.1(b).

G. GOVERNMENT’S RECOMMENDATION REGARDING SENTENCE -
A SENTENCE BETWEEN 57 AND 71 MONTHS: The Defendant and the United
States understand and agree that the Court will determine the applicable
Guideline range after reviewing the presentence report and considering any
evidence or arguments submitted at the sentencing hearing. The United States
agrees that it will recommend that the Court impose a sentence between 57 and
71 months’ custody. The Defendant understands that any recommendation
made by him or the United States is not binding on the Court. The Defendant
further understands that he may not withdraw his plea of guilty if the Court

rejects any recommendation.
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L UNDERSTANDING REGARDING FIREARMS: The Defendant
understands that upon conviction of the felony offense herein he is not permitted

to lawfully possess firearms or ammunition for firearms.

J. SPECIAL ASSESSMENT: The Defendant agrees to remit to the U.S.
Clerk of Court, 515 9th Street, Rapid City, SD 57701, no later than two weeks
prior to sentencing, a certified or cashier’s check payable to the “U.S. Clerk of
Court” in the amount of $100, in full satisfaction of the statutory costs pursuant
to 18 U.S.C. § 3013. h

K. RESERVING THE RIGHT TO REBUT OR CLARIFY MITIGATION
INFORMATION: The United States reserves the right to rebut or clarify matters
set forth in the presentence investigation report, or raised by the Defendant in
mitigation of his sentencé, with evidence and argument.

L. NO FURTHER PROSECUTION: The United States agrees that there
will be no further federal criminal prosecution of the Defendant in the District of
South Dakota based on the information and evidence now known to the United
States.

M. SEX OFFENDER REGISTRATION: The Defendant has been
advised, and understands, that under the Sex Offender Registration and
Notification Act, a federal law, that he may be required register and keep the
registration current in each of the following jurisdictions: where he resides;
where he is an employee; and where he is a student. The Defendant understands

that the requirements for registration include providing his name, his residence
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The Defendant also agrees that if he is incarcerated, he will participate in
the Bureau of Prisons’ Inmate Financial Responsibility Program during any
pericd of incarceration in order to pay any financial obligations ordered by the
Court. The Defendant’s agreement to participate in the Inmate Financial
Responsibility Program does not limit the United States’ right to pursue
collection from other available sources. If there is no period of incarceration
ordered, the Defendant agrees that payment of any financial obligations ordered
by the Court shall be a condition of probation.

O. BASIS FOR PLEA OF GUILTY: The Defendant agrees that the
statement of facts, signed by the parties and incorporated herein by this
reference, provides the basis for his guilty plea in this case, and is a true and
accurate statement of his actions or omissions with regard to the charges to
which he is entering a plea, and that the Court may rely thereon in determining
the basis for his plea of guilty as provided for in this plea agreement.

P. WAIVER OF SPEEDY TRIAL: The Defendant agrees to waive any
rights to a speedy trial under either the United States constitution or the Speedy
Trial Act. This waiver is necessary so that the Court will have the benefit of all
relevant information at sentencing.

Q. PARTIES BOUND: It is further understood and agreed that this
agreement is limited to the United States Attorney’s Office for the District of
South Dakota, and that this agreement cannot and does not bind other federal,

state, or local prosecuting authorities.
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APPROVED:
DENNIS R. HOLMES
Acting United States Attorney

S. Peterman, Supervisory
AsSistant United States Attorney

09] 2021 MWWW

Date Marcin Stanislaw Garbacz
Defendan

Date John R. Murphy /
Attorney for Defendant
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