Comments from Village of Shorewood Attorney Nathan J. Bayer

Ms. Bence:
 
Per your request attached is a copy of the case of the Wisconsin Supreme Court case Doemel v. Jantz.  
 
In Doemel the WI supreme court discussed the public trust doctrine and held that individuals who own land adjacent to a lake have “the exclusive privileges of the shore for purposes of access to his land and water,” and concluded that the public’s right extended only to the water’s edge. Most importantly, it concluded that walking on the shoreland between the ordinary high water mark and water constituted trespass. An individual was not, however, trespassing if physically in the water. This is where the term “wet feet doctrine” you may have heard comes from.  
 
Legislation and subsequent case law have caused much confusion on this front. For example, in 1999, the state legislature carved out an exception to the “wet feet” concept that applied to only streams, but not lakes. Wisconsin statute section 30.134 governs “Use of exposed shore areas along streams.” In 1999, the legislature amended the statute to allow people to carry out recreational activities in the area between the high water mark and water of a stream. That created so much chaos and so many problems that in 2001 the legislature repealed the law and changed it back. So currently the statute dictates that when it comes to streams, you can only temporarily intrude in the area between high water mark and water for the express purpose of navigating around an obstruction blocking the waterway. 
 
It was also widely published in the press that in 2024 a circuit court judge held that the Wisconsin DNR’s interpretation and advice on the “wet feet doctrine” was faulty. Technically, this may be a correct statement but not in the way most people understand it. Here is the DNR interpretation the court said was wrong: The DNR has said the “wet feet” doctrine applied above the high water mark. In other words, if the water was so high that the actual water level went above the ordinary high water mark, it would not constitute trespass to navigate water above that mark, as long as the person still had “wet feet.” This has nothing to do with the “dry” land between the high water mark and the actual lake, and doesn’t impact the decision in the Doemel case at all. 

Here is some additional context concerning Shorewood Ordinance 409-1 M, which reads as follows:
Trespass. All provisions of § 943.13, Wis. Stats., describing and defining regulations with respect to trespass to land, for which the penalty is a forfeiture only, are hereby adopted and by reference made a part of this subsection as if fully set forth herein. Any act required to be performed or prohibited by § 943.13, Wis. Stats., incorporated herein by reference is required or prohibited. Any future amendments, revisions or modifications of § 943.13, Wis. Stats., incorporated herein are intended to be made part of this subsection. The penalty for conviction of a violation of this subsection is as set forth in § 115-1 of the Village Code, except that if a person is convicted of a violation of this subsection resulting from the carrying of a concealed firearm and that person had a lawful permit to carry that firearm then the maximum forfeiture is $500.
 
This ordinance applies to any trespass, be it through a backyard of a home abutting Lake Michigan, or through a backyard of a home blocks away from Lake Michigan. There is no different “special ordinance” specifically addressing trespass along the Lake Michigan waterfront. 
 
The signs at the end of the public Atwater Beach are intended to advise people that walking on land beyond that point constitutes trespass. The information conveyed by the signs is true and consistent with the Wisconsin Supreme Court’s decision in the Doemel case discussed below. Keep in mind that the only way in an individual could go past that point and not be trespassing is if they stayed in the water. (This is where the shorthand reference “wet feet doctrine” comes from.) 
 
A Shorewood resident has vehemently argued that the “public trust” doctrine allows them to walk along the dry lake shore, as long as they are between the high water mark and the water. As declared by the Wisconsin Supreme Court in Doemel, this is incorrect.  


