* WRIT CAUSE NO. WR-94,707-01
TRIAL COURT CAUSE NO. D-1-DC-91-5672-A

EX PARTE ~§  IN THE 331st DISTRICT COURT
ALLEN ANDRE CAUSEY '§ OF :
. § TRAVIS COUNTY, TEXAS
ORDER ON APPLICANT’S MOTION TO WAIVE GROUND FIVE
'~ OF AMENDED 11.07 APPLICATION S

Applicant’s Motion to waive Ground Five of his Amended 11.07
Application is GRANTED.
SIGNED, ORDERED and DECREED on the 31¢t day of July, 2024.
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of Travis County, Texas

on _Z2/31 124
at 1226 PM. Py
Valva L. Price, District Clerk
. § | IN THE 3315'1' JUDICIAL
Lo AR PR DISTRICT COURT OF
ALLEN ANDRE CAUSEY | ' § TRAVIS COUNTY, TEXAS

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
RECOMMENDATION ON GROUND ONE

~ On this the 31% day of July, 2024, came on to be considered Ground One of
the Application for Writ of Habeas Corpus in the above cause. Following due
consideration of the trial and habeas filings of both parties, the trial and habeas
exhibits entered by both parties, the stipulations of the parties, the trial record
(including the Clerk’s Record, twelve volumes of the original Reporter’s Record,
and two supplemental volumes of Reporter’s Record), and the live testimony
presented to the court on November 27, 2023, January 5, 2024, and March 28 and
29, 2024, the Court makes the following findings of fact and conclusions of law:

1, The active pleading before the Court is Applicant’s First Amended
Application for Writ of Habeas Corpus, filed Flel:n-um-;ar 23,2023, |

2. The Court hereby incorporates by reference the previous ﬁndmga of et
and conclusions of law entered on Grounds Two, 'I‘hree, and qu.

3. Applicant has waived Ground Five,

4. On his remaining ground, Applicant raises an actual innocen ‘
Herrera v. Collins, 506 U.S. 390 (1993) and Ex parte Elzzmdo, 047
S.W.2d 202, 209 (Tex. Crim. App. 1996).

S. To establish he is entitled to relief, Applicant must show that 1) newly
discovered evidence; 2) constitutes affirmative evidence of innocence; and
3) by clear and convincing evidence, no rational juror would have ”!ﬁm
convicted him in light of the newly discovered evidence. Ex parte ;[ EH’H v
Franklin, 72 S.W.3d 671, 677 (Tex. Crim. App. 2002). |
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6. Newly discovered evidence clearly inculpates Kevin Hams in the murdelj,[ '

of Anita Byington. S iy

Causey Ground One Findings 1




evidence that Kevin Harris acted alone in the murder of Anita Byington.

9. Forensic pathology indicated Byington was beaten with both a concrete

rain diverter and an item that appeared to be consistent with a belt buckle,

-~ suggesting multiple assailants.

10.The parties have established that one section of Applicant’s confession was
faise——the pomon where Applicant claimed to have moved Byington’s car.

11 The partxes have not estabhshed that Applicant’s confession, in total, was

false.

12.While the case agéiﬁét3 Applicant has significantly weakened over the
course of habeas litigation, and disregarding his questionable confession,
some inculpatory ewdanne against Applmant remains in the record.

| 13 Specxﬁcally, a r&sldent nf me apartment complex where Byington’s body

- was found informed !law enforcement investigators that they heard a
| woman s voice screaming for help, followed by two unintelligible male
vmces St.am:a 3 H Exh 88 at 2 |

S 1

- found” as he was drmngby RR. 10 114«3 1151, 1155,

[
2 i . H ‘ 7:‘1 A
S RTINS i P

15. Apphcam; parked in the apartment wmpﬁex lat appfdache}ﬁ a cmwd uf
neighbors, and, unprompted, voluntcer&d “I dldn’t klll hg:r i R R 1'0 1152,

16.Applicant claimed to the group of nzeughbors that he f’-::uuﬁd the body and

called the police. R.R. 10:1152.

17. Another resident of the apartment complex was the mmal 911 caller W'hg LA

found and reported Byington’s body. R.R. 10:1152.

Causey Ground One Findings 2 e i 1 'Zf‘ilu;‘z}}: e i

o8 However, the partles have not estabhshed by clear and cunvnfmmg

| 14 Applmaht ax:ted susgncmusly ln the hours follumng the murder, including . ;
 repeatedly driving slowly by the crime scene after law enforcement had e g
" responded, repeatedly “looking at the place where the body had been e




X ‘.;:18 A nelghbor d&embed Applmant as actmg nervous and strange when he
R Was stopped by the group nf nelghbors RR. 10: 1155 iy |

19 At bﬂﬁkmng, Apphcant was “very’ upset” amd stated “I was mth hun, but} fa
| dldn’t kﬂl nobmiy ” State s H Exh 44 ‘

20 Whlle tha newly oovemed ew&eme inculpates Kevin Harris, it doas not
g constltute afﬁrmatwe evzdence of Applicant’s innocence.

H .H

o 21 Apphcant has nﬂt estabhshed by c!ear and conmncmg evidence that no
- rational juror wuuld have cﬂmm,cted him in light of the newly dlscovere&
: ewdencs 3

22, Apphcant has not met h1 urden of pféof to establish actual innocence
under Herrera and Ehzando e d ‘

- 23.Relief on Ground onel‘should be ‘demed.
On the basis of the abnve ﬂmdmgs and conclusions, the Court hereby

" recommends that relief be granted in part (consistent with the Court’s prior
ﬁndmgs and recommendat:ons on Gmwnds}’[‘wn, Three, and Four) and denied in

il 5 i L u‘:;‘ j ”My ;-;‘d,‘l.‘[‘l
£ g Furnish a. wpy‘ of‘ the Court’ Fmdmgs ‘wf Fact, Conuﬁusm!is of La
Lo ‘ Reoommendatmn, ami Orcller to Apphc-ant Allen Mdre Causgy, to Applicant’

i

i

\“!

Hon. C Eldridge, Judge Presiding
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Filed In The District Court
of Travis County, Texas

o 3 on 2(30 4z
’. N(} Dul-DC-QI*NSGTZ“& | a‘f’alva E, Price, matric? %ﬁg: fa
'EX PARTE i 7§ ~IN THE 331ST JUDICIAL
, i e § " DISTRICT COURT OF :
At ALLEN ANDRE CAUSEY e § TRAVIS COUNTY, TEXAS

' FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
: RECDWEND)&TION ON GROUND ONE

~ On thzs the 31% day nf July, 2024 came on to be considered Ground One of
the Application for Writ of Habeas Corpus in the above cause. Following due
consideration of the trial and habeas filings of both parties, the trial and habeas
exhibits entered by both parties, the stipulations of the parties, the trial record
- (including the Clerk’s Record, twelve volumes of the original Reporter’s Record,
and two supplemental volumes of Reporter’s Record), and the live testimony
presented to the court on November 27, 2023, January 5, 2024, and March 28 and
29, 2024, the Court makes the following findings of fact and conclusions of law:

1. The active pleading héfnre the Court is Applicant’s First Amended
Application for Writ of Habeas Corpus, filed February 23, 2023.

2. The Court hereby ‘imcommatés by reference the previous findings of fact
and conclusions of law entered on Grounds Two, Three, and Four.

3. Applicant has waived Ground Five.
4. Onhis remainmg ground, Applicant raises an actual mm:ic«eme claim under

Herrera v. Collins, 506 U.S. 390 (1993) and Ex part@ Eitzando, 94?
S.W.2d 202, 209 (Tex. Crim. App. 1996)

D To establish he is entitled to relief, Apphcant‘must ,show that_‘ul‘)g“ﬂﬁWl}’
discovered evidence; 2) constitutes affirmative evidence of innocence; and
3) by clear and convincing evidence, no rational juror would have
convicted him in light of the newly discovered evidence. Ex parte
Franklin, 72 S.W.3d 671, 677 (Tex. Crim. App. 2002).

6. Newly discovered evidence clearly inculpates Kevin Harris in the murder
of Anita Byington. ‘ |

Causey Ground One Findings 1




S _Thé partles Have Estaﬁhéﬁéd ?lueydﬁd affeasonablé ddubt that Kéﬁiﬂ Hamis

bl 8.: However, the partles have not estab]llshed by clear and mnvmcmg
| 'ewdence that Kevm Harrls acted alone in the murder of Anita Byington.
9. Fcrrensm pathulogy mdlcatﬂd Bymgton was beaten with both a concrete
rain diverter and an itern that appeared to be consistent with a belt buckle,
: Suggestmg multiple assaﬂants

- 10.The parties have estahlmshed thm‘; one section of Applicant’s confession was
~ false—the portion where Apphca,nt claimed to have moved Byington’s car.

11.The parties have not estabhshed that Applicant’s confession, in total, was
false iy &

12 Whﬂe the case agamst Apphcant has sagmﬁcantly weakened over the
 course of habeas litigation, and disregarding his questionable confession,
~some mculpatory ewdence against Applicant remains in the record.

' 13, Spamﬁcally, a rramdent of the apartment complex where Byington’s body

i was found informed law enforcement investigators that they heard a
F T ~ woman’s voice screaming for help, followed by two unintelligible male
[T P vmces[ State sH Exh. 88 at 2. :
[ 14 Apphcant a,cted suspiciously in the hours fuﬂowmg the murder, mcludmg
Al repeatedly driving slowly by the crime scene after law enforcement had

" responded, repeatedly “looking at the place where the budy had been

found” as he was driving by. R.R. 10:1148, llﬂl 1155 o

,,,,,

15.Applicant parked in the apartment compiex lc:t approa,ched a cmwd of
neighbors, and, unprompted, volunteered: “I didn’t kill her,” R.R, 10:1152.

16.Applicant claimed to the group of neighbors that he found the body and
called the police. R.R. 10:1152.

17.Another resident of the apartment complex was the initial 911 caﬂer whn “‘
found and reported Byington’s body. R.R. 10:1152. I

Causey Ground One Findings 2



18 A neighbor described Apphcant as actmg nervous and strange when he
 was stopped by thes gmup of nmghbars R.R. 10:1155.

19 At bookmg, Appllcmt was “very upset” and stated: “I was with him, butT -
 didn’t kill nobody.” State s H Exh 44,

20 While the newﬂy dzsmvered ewdence inculpates Kevin Hatris, it does not
- constitute affirmative evidence of Appllcamt s innocence.

21 Appiicant has not ‘jé‘stabhshed" by clear and convincing evidence that no
rational juror would have cunmcted hml in light of the newly dzscovere&
evidence. \

22.Applicant has not met his burdens of prcmf to establish actual innocence
under Herrera and Ehzonda ‘

23 Relief on Ground One shoul;l be ﬂéﬂie&

On the basis of the above ﬁnd‘iﬁgs!'* and conclusions, the Court hereby
recommends that relief be granted in part (consistent with the Court’s prior
findings and recommendations on Gmunds Two, Thme, and Four) and denied in

part.
The Court hereby ORDERS that the Dlsmct Clerk of Travis County:

1 Prepare and transmit the record herein to the Court of Cnmmal Appeals.

2 Furnish a copy of the Courft’s Findings of Fact, Conclusions of Law,
- Recommendation, and Order to Applicant Allen Andre Causey, to Applmant s
© attorneys, and to the Travis County District Attorney’s (Jfﬁce

i
b 4

SIGNED AND ENTERED this ’?/51/5\‘{

Hon. C Eldridge, Judge Presiding

Causey Ground One Findings 3



~ Filed In The District Court
Bl #7 " uf‘;’i?avis County, Texas
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Velva L. Prlca, District Clerk
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I " ENTERS the followmg Findings of Fact and Coﬁclusmns of Léw as presemed
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Habred

Thns is Applu:ant’ s nﬂgmal apphcatmn for writ of habeas corpus LS

Appﬂcant ;A]Jen Ancllre' Causey was conwcted ef the offense of_
‘ AR ‘
,in the 3313t D:stmct Cou.rt of Trav;s County, the

( |

| g
il “ly,

il Honorable Bnb Perkms pmeSLdmg The ;ury assessed pumshment at50 years,

re}er.:hng the State s request fCﬂi* a hfe sentence. CR 136; 11 RR 23. Applicant’s

e ‘;5 direct appeal was heard and derued by the Thard Court of Appeals, sitting in

Austin, Texas, on September‘ 14 1994.'“Causey v. State, No. 3-92-378 (Tex.
App — Austin, Sept. 14, 1994 pet ref’d) The Court of Cmmnal Appeals
refused his petltlon for dlscnenonary remew on January 25, 1995. The

mandate was 1ssued on March 13 1995

il g b T
A

"Eh L After smxng SD years of a Eﬂ—yem‘ f;enﬁence, Applicant was released on
;i parole% Ot_:taber 2022 ﬁsrz.remams confmed by his conviction for purposes
of Tex;suuli?;de 0{ Crmlg;{all Prncedural ‘Arhcle 1.07. O '_}m., %

‘ o I ‘/ l”‘f"'”‘ i, M ‘:,‘_‘Hii!‘gﬂ;n i ";;1‘3‘;131131“‘=“fa;+:‘ i 7;{,‘,

! s "

II) Grounds Ralsed "

1 To the extent laches could apply or the State could assert laches, the State waives any
claim of laches in the interest of justice. Ex parte Simmons, No. WR-16,370-02, 2015
WL 66563232, at *5 (Tex. Crim. App. Oct. 28, 2015) (not designated for publication)
(noting the State “graciously” urged the Court to grant Applicant’s requested relief
despite a twenty-two-year delay as the State's ability to respond was unimpaired).

2 2



On Febmary 28, 2023 Apphcant flled a FIES{: Amended Apphcatmn for

' “ wm of Habeas CDIPHS raxsmg fl.VE grounds oE zrehef Apphcable here is

Mlchael Huckabay, and f geanﬂ: Ruben Fuemtes) materlally false testimony

- in walation of Appllcant’ s ngh‘ i%’bf due pro-:ess under Ex parte Chabot, 300

- S.w. Sd 768 (Tex Crim. App 2@ ,and Napue v. Illinois, 360 U.S. 264 (1959).

| OnFebmary 28, 202‘3, the Court ent&red an amended Order

Des:gmtmg Issues, demgnahng that all five g:ounds in the amended

: applicatmn contamed contmverted prevmusly unresolved facts material to

] 3]

the legallty o:f Apphcant’ s confmem&nt Apphcant s Ground Three claim,

e \E \ :* g
“5,.;;“ was demgnated as follows

PO | LN g .
»f}g‘fi ‘.;:Mi‘ ; The knowmg m: un}knowmg sponsorshlp of matenal false law

di ! il enforcement ; testimony in violation of the Fouﬂeenth

;';‘f:*‘;“;‘% il Amendment and Ex parte Chabot, 3[10 S WSd '768 (’J['ex Cmn

.I‘Isiv‘jiw‘v““‘ ‘:}*R““\”\‘ ) App 2009) i H ; _— .
| TheCourt RECOMMENDS RELIEF BE GRANTED or. GROUND

THREE and FINDS and CONCLUDES as follows:
L III) Findings of Fact

The Court takes JUDICIAL NOTICE of the entire trial reporter’s record

(Volumes 1 through 12); two Supplemental Volumes dated May 29, 1992, |
' "~ 3



- a:nd June 30 992 the Clerk‘s Recurd in. ﬂau:se Numbers 91a::672 and related

 Exhibit 12 all Df the Partl supu}llahms and briefing, and exl'ublts on the

.‘\
i \;,

Cour’c s Ground Two Fmdmgs of Facts and Conclusions of La,w; and FINDS |

as follows:

a) Relevant Backgmund .'Faets
1) On August 11, 1991, El-yearaold Amta Bymgton s badly beaten body was
found on the ground at the Spnngcreek Apartments at 6407 Spnngdale
Road in east Ausmn,. Travis Gour&:y, Texas 6 RR 61-63, 80, 121. 'I‘he State
theorlzed she was b]udgeoned with the 40-pound concrete rain diverter

found next to he]: body. 6 RR 133-35; 7 RR 333; Parties’ Joint Stip. at [P 4

(Mar. 24, 2023).

21 HRR 4 (Nov. 27, 2023) (flash drive with exhibits Emm Brad.y Ground 4 Findings), These
exhibits will be cited as Parties Ex. 1.X with X being the document's file number.

2) The night prior, Byington had been out at a Sixth Street bar with a group

~ of five other people. Byington left the bar first and went to her car, and

* one member of the group, Kevin Harris, followed behind shortly after.

4



| ‘The gmup s plan was bu meet back a,t one of thexr aparﬂnents lmt Harris
; e and Byington never amved 6 RR 23..24 Sﬂ 87. 'Ihe last ime anyme saw X
~ Byington ahve, she was wﬁh Hams in her g@ld Honda Accord in the
* parking lot near the bar. 6 RR 21@.3 49-52,86-87,92,96; 7RR 399, She was

\

! 'found bludgecmed tn death the néth mormng, and Harris showed up to
wnrk with an m]ured arm. 6 RR 28w2|9 5’1 133. |

3) Austm Police Department (”APD") Hnuucade Unit (”the Unit”) officers

; Sergeams Polanco, Huc.kabay, Fuentes and Bruce Boardman handled the
;nvesﬁgaﬁon. 6 RR 156, 158, 160—6’1; 7 RR 331, 375; 10 RR 1121-22.

4) On August 12, 1991, the iocuéfiof the izwestiga;ﬁnn turned to Applicant.

He was tiken in for quesuomng after Sprmgcreek Apartment residents

reported that the drwer of a mareon vehu:le rubbernecked past the scene
- of thé crime—where the police and emergency personnel were wm'kmg -
R - and that itseemed suspxcmu,s Officers located Applicant usmg the license
plate of the car. 7 RR 344-49; 10 RR 1149-57, |
5) After an approximately seven-hour interrogation, noﬁe of ﬁrhich was
video or audio recorded; Applicant signed a police-typed written
statement (hereinafter, “the Statement”) just after 3 a.m. on August 13,
1991,' which purported to admit to commi’cti‘ng the murder with his

5



: ”H ‘H\H ‘l“ w 1 i ‘”‘H'

brother-m-taw, Bnbby Haneﬂ The’ tatement samd that the murder

'?‘occumed durmg a drug deal gone wmng, at Wh;lch time Harre[l and the

l5§f:-% wchm were attempnng tU trade sex for dmgs before the victim ﬂed with

e . the drugs am:I Apphcant held her down while Harrell beat her to death ,

| .%;| o
w:.th the canczebe rain dwer{:er App Ex. 1; 7 RR 442-44. The Statement

further sald %hat Applmant and Harrell then drove the victim’s car to

i
..‘ “ o w7
L

""1157 Salma, a ;t'x,em'bf‘jr»'i apartment complex in east Austin where the

police had already recovered the vehicle App Ex.1; 7 RR 541-42.

6) Apphcant and Harrell ma,mtamed their innocence from arrest to present

day and consistently sai'd p@ﬁca fabﬁcated the inculpatory parts of the

4 | Statvement and that Apphcamt mgned it, despite not reading it due to his

H‘[f L

4 lmuted abﬂlty bo mad and exhaushnn, because the officers told him that -

it
nt

i ‘”‘m il R
' the Staten&enf said he had been read his ﬂghts and was mt beam State

1! ;ME‘NV :

iiimii H Ex 443 SRRSQ—GO 9RR’929 Hx’g Tr at 32 Sfatev Bﬂbby Hﬂmﬂi {Aug
S

. 2 The Marshall Apartments located at 1157 Salina Street is an apartment complex in east

| Austin “about four and a half miles southwest” of Springcreek Apartments, where
Byington’s body was discovered. 1 HRR 114-15 (Mar. 28, 2024).

% “State H. Exs.” refers to exhibits offered by the State and admitted during Applicant’s
habeas evidentiary hearings.



w; g
22~25 19 }(No 916810)
7) vadence connectmg Appllcant to thls crime was the Statement, and a

N central issue ait mal was whose version u;E the mterrugatmn was truthful,

; i
APD’s or Apphc:ant’ 5. T RR 444 556—57 (Huckabay agreemg with the

prosecutor that the ;ury will “']ust have to take [his] word for it since [he]

Nobody can lay a glove t:m. you It’ s your word agamst their's [sic]”);

 Parties’ Joint Stlp [r4 (Mar 2, 2023) .

4 ln 2017, the Texas Legislature, acting on recommendations of the Tim Cole Commission,

‘ enacted article 2.23 of the Texas Code of Criminal Procedure requiring electronic
recording of murder interrogations, beginning “at or before the time the person
being interrogated enters the area of the place of detention in which the custodial
interrogation will take place or received a warning described by Section 2(a),
Artlcle 38.22, whichever is earlier, and continues until the time the mterroganon
ceases.”

7
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; \ i;n
-'“J’ ‘
o whick ‘hmed

i -:ii|§:‘§ “"H‘“M |
. 11) Huc ‘bla}r 'teshfxed that A hcant adnutte"

b ] i .
[N S
his trial tleshmony and had been employed by the

E, e

‘7‘:‘:. [\ ww‘

| Relevant here Huckabay teshﬂed about (1) the interview of Harris that

d l

» nccurred with counsel presenf, and (2) the interrogation of Applicant.

Ly RR 339-42, 35256 ;

? ‘mvolvement was lmui'ecl to takmg Bymgton to east Austin and that he

»; As to Hams, Huckab& teshﬁed f:hat he determined that Harris's

“Wi‘

1 “‘1‘:'11’:%?1\,‘ b

;Eéthe, tement ?RR342_365

W‘I’ ’\HJHH\

H(If + l‘ ii‘l‘w

.':‘ i H \“ ; ’4 ‘,L“ O I a1
| “\‘ ! (h‘ll ‘fi"’lh 'JH[.’!‘ “‘»‘

|
“ baslcall(y rambﬂed on about the $tm‘3?

Huckabay teshﬁed that, after Fuenteﬁ fyped Eha Statement‘ Fuentes

o

asked Huckabay if the typed Statemeﬁt “was bas:ca,lly what

[Applicant] had told [Huckabay].” 7 RR 362.




; ‘131

14)

As to Apphcant’s mtermgahon, Huck&bay denied that any

2] ',f nnvestlgator told Apphcant what tﬂ say or that any mvest:gatgr gave
mformahon to Appllcant that was pecuhar” or specxﬁc to the case. 7

RR 364—65

Huckabay demed that Applicant “was told or would have known that

| Amta Bymgtons car had been remvemd at the Marshall Apartments on

Salma ” 7 RR 567.

15)

16)

17) -

Huckabay denied that anytl:ung 1mpmper occurred regarding either
supplying information to Apphcanf; or forcmg him to say something. 7 )
RR 610. |

Huckabay denied usin;c,r tactics such as threatening Applicant,

»Spacificaﬂy “Ihe didn’t] recall ever doing anything other than. . .

, explaining to IApPlicant] the nature of the incident and that

[Huckabay] felt like he was involved, that. . . {Applicant] neé{ dedtogo |
ahead and tell us aboutit.” 7 RR 366, 531. )
Huckabay testified that he would not wiﬂmgly let Applicant sign the

Statement if it “were false in any regard.” 7 RR 526°.

5Q. Would ybu willingly have let him sign a false statement? A. No,

I would not.



He was suspendéd W1ﬂ1 pay fcm' 30 days, begmmng on September 2, 1992 " -
| just 43 days a&er thv[e com:luismn of Applicant’s trial. State H. Ex. 87. |
Acmrdmg bo ]‘.’llS tl;sc1pllnary Suspensmn Memo, Polanco’s civil-service
Suspensmn was for camnuttmg an ac%t nf aggtavafed perjury in connection
ke Wlth the murder to WhICh Iohn ‘Salazar falsely’ confessed’, for bringing
| dleZTEd_’lt upon the Depart:;:\ent due to acts of moral turpitude, and for
| fmlmg to timely z:eport mcadents State H Ex. 87. Polanco’s first weekend
as supervmorr of the Umt was August 11, 1991. 10 RR 1023. Polanco held
that pasmt:m fm nnIy ”thxee or fnur manths ” 10 RR 1022.
g 1’9} ]Polanco teshfned thai he was wﬁ:h Apphcant “lomg enough to he;ar. . |
i [Apphcant] break down and cry and say that Babby Harr'ell had knlledu‘
the victim in this case."‘ 10 RR 1066. Pﬂlancm bestiﬁed that Stahement |
was made “pretty quick,” which he ‘fattn‘fl::uted to “ [p]reftt}r good

investigative technique[s].” 10 RR 1066-67.

Q. If this statement were false in any regard would you let him sign it?
A. No, [ would not.

10



-7 Parties Exs. 1.7, 1.15 {Saﬂazar mterwews), Ex 141 (Stuie (7} ]ase FIm*es, Nn 9’12,568
215k (299 District Court, Nov. 23-30, 1992)).
.20} Polanco tesﬁfled not on]ly that he never tl:ﬁeatened Applxcant Wlth the
[ possrbﬂmty c:f Eethal mjecuon., but alsa that he had never used that tactic
during any mtermgahﬂm lﬂ RR 1069, 1104—05 ("I never used that. . I
~ never wnrked wﬂh anybbdy that I could even start to imagine that they

would do that I have wurked wnth Jm)tlung but outstandmg mveshgators

inmy career there’ ). |

21) Polanco denied everz_"
assaulted or have somébo y "”tm:n h]m ﬂut” in custody. 10 RR 1102. He
specifically denied knowmg fhe meamng af the phrase “turn you out” in
such a context. 10 RR ‘1102‘ 1106‘ (“what is turned out? . . . I don't know
anybody that Would use that lme of questioning”).

22) Pnlanm demed that he or Huckaba}r, to his reenllecﬂcm, ever threatened
| &pphcant with, ”hfe in prison.” 10 RR1101-02.

23) Polanco testified that in “over 16 years of sew1c;e to this cmmmmuty, I've
never seen a coerced confession or, as you put 11:, I never seen it.” 10 RR |
1039, |

24) Polanco testified that “I've told the truth e‘}ery time I've been on the

stand.” 10 RR 1041.



w enfo .‘cement‘ cfﬂcer mohve tc: tesufy falsely,

i \ ;E'i | | ;1:‘;;?1111:
il !_.lg{sz‘},}';“”.
Y

I f.}p I
| L
‘ I MI 1] lig ;:4-

ustm pO]IEE officer [wuuld] lie to pmteﬂt

| 28) Fueni-es l:eshfled thaf: Apphcant relayed the narraﬁve in his own words
v as he typed tﬁe Statement,

;u442: (”I typed out what he told me

happened amd that was basmally ll”")

29) Fuentes demed that he or any mveshgator supphecl Applicant with

mﬁmmatmm or put words in Apphcant s mouth regardmg the Statemem

e
S
B

£ RRS‘F’?"

8 Q: Did he have any problems relating events to you?
A: No.
Q: Was there anyone telling him what to say?
A: No, sir,
Q: Did you ever tell him what to say?

12



T AL - Nu, sir. :
L, 30) Fuentes testified that When th

s comp ete, he had‘ _‘

Huckabay Iook over the Statem nt to c:heck if there was anythmg “vital”

or s:gmflcant” nmssmg ] RR 378

31) Fuentes read

mtlrety uf the Statement into ewdem:e, mast 2

how Harrell ,had-wipeddcm}n the w}ehicle with a rag. 7 RR 384:3-15; see
also 7 RR 380-84; 12 ‘ .

¢) Newly disédﬁefe

evidence proves officers’ trial testimony is
false. S n % ey

32) This Court FINDS that Officer Polanco’s trial testimony was false based

LR

Q] trans-z:rxprts, amd reports and memoranda regardmg six praven false

“ " confesswns ubtamed ’by the Unit durmg the Polanco Era (Alex Bmmmes;m TEER

' Tony Bell, John Salazar, Billy Gene Dams, wa:e Bowser, ancl Richard
Osaze-Ediae cases) (Parties Ex. 1); (2) the tesumony of C‘]hrla Qchaa

| rega:rdmg his false confession, marking the seventh false confession

13



i ‘”I‘ S

I »HH By

it )wthe teshmony of Dr. Richard Leo (1
i

33) Pa;rtxes Ex.1 ;reveals ﬁ: lﬂwmg were common practices within the

‘ ‘k'l |

Umt durmg ”the Pc)lanc Er

ik ‘ e élﬂd mcluded:
w: ||| ‘w : il i
| w g | [t || a. Foercwe threats and mtlmrdatmn, including but not hrruted to

o lethal mlectmn, leelumg incarceration, and m«cusbndy sexual. |

“' 1k
‘
HHW \

” .... 19at3 Bx. 133at4)

'Hm ”'W kL b. Supplying and scripting nmnfpubliﬂ"ﬂétails to give false

\\‘
A
y \H il

! \: Lo f

MH‘

6 For the purposes of this writ and with the benefit of hindsight, the “Polanco Era” began
with the taking of the proven false confession of Chris Ochoa in November of 1988
and ended when Polanco was transferred out of the Unit following his
interrogation of Briones in March of 1992. 1 HRR 75-77, 82-83 (Mar. 28, 2024); App.
Supp. Ex. 52.

14



A i : |
at14 Ex 133 at3) i [MEA

i 2 J H \li:

nts (see e.g. Parties Ex. 1.2 at 38-39; Ex.

1.3 at 4-5; Ex. 1.7 at 5).

:‘.11“1“3‘: r‘ 3 ‘u
C by Pnlanco,ﬂ;pcludmg physlcal; wn]ence ("’I"ve never laid a hand ona

Ul

prisoner [Polamco] is dxfferent in the fact thatI've seen him go there,") ]
A II‘N ‘ ‘,"'}"}"w“ s I

45! ‘i‘; I ! Ii and coercive ‘th'reats (“I mean you can mess Wlﬂ‘l me aﬂ day but when
" | HM:‘ .: ) \ | Hli : E ‘ ;‘}: ) H“”lu “ ; ‘,“:1‘}’ s H ‘ | ol “““‘“
i: i !H il '\1 g H f! ou've gu*t illlfue and then you start ’bellmg me that 1f I don‘t do tl:us
:!Ei 1" : “' ‘ “ L ”W" [H : N “! ““ "H
N “l Mm ‘ ‘ \‘ i . fl" ' 7 w!“‘ : ’ .
ww S
Hi‘l"‘tll ‘ ‘f ‘ ‘

7 Salazar “ [Polanco] told me that they refer to him as a el diablo ........ he told me that ah,
: lH he would talking to me and ah, trying to see if I was prepared to make a statement.”
‘\ Parties Ex. 1.7 at 5 {emphasis added).

8 “Generally when [Polanco] interviews somebody he's in there by himself and when the
break comes he's there by himself and then somebody else is instructed to go in and
do the confession” Parties Ex. 1.1 at 22 (emphasis added).

15



j‘ i 36) The Court PINDS Echelmeyer' s mrrobaratmg teshmany RELEVANI’

|

p i my lltﬂe buy is gomgto be harmed ¢ @r m}r muther is gomg tobe ha,rmed

0 me, that’ s ncrt{a very go d tactl “ ') " as well as adxmttmg that he used-

:‘-.':(“’I ve sla’muned mydhand down on the table and I've kicked a trash can .

' over”} Parties Ex. 1 1. at 2(]‘}1“ | | g
Testmwny of Mefzésa Baker c’:’r’ Regma Echelmeyer

35) The Court FINDS Bak ":sumony RELEVANT, CREDIBLE,

RELIABLE IHRR 39 483, 59-60 (]Yam 5 2024).

A CREDIBLE amd RELIABLE

u,m :
i

37’) Baker testlf].Ed She Was WIth EChe‘m&y&r at EChe:lmayE[‘ S‘ East' AES t]n £

hnme ﬂme mght, in August 1991, th & wés contacte }:‘by Hams,

her then 0n~agam~uff~agam boyfrlend_ W‘ho asked her tu help him
move Byington's car to a nearby apartment cumplex Echelmeyer-

- recalled the exact date—overnight from August 10 to the morning
hours of August 11, 1991 —because August 11, 1991, was her 18th
birthday and her first birthday after the birth of her first child, making R

16



IR 125455 (Jan. 5, 2024) |
is aa Baker and corroborating witness Regma "

d Echelmeyer pmvesﬂ*l lsﬂy ofa sxguﬁcant portion of the Statemt i ,

. (1 e. the pomon 'Df hy :amd w where Byington’s vehicle was moved as .

descnbed on page 3 aragraph 2)

39) Baker’ 5 testlmony is f er CONSISTENT with the handwntten nﬂte c

found in the Dlsmcf Attorney’s thce file from Harris’s 1999/200@;

gl ;“]ii i ‘

oo 1;”“‘ S ; :\:M‘:‘: e ‘\ TR '. ‘ A
g ‘;“‘[!‘ A F;”'i ‘thai‘:‘she rl:hsclosed detmls of he:r encounter wmth Hams App;, Exa ? 20 >

H Pl e, T,

B, aker c:onﬁrmed he:r work phen

fjf"" b " employment at : the time were > written m thE" m} € HRR 46 (]an 5,
2024); App. Ex. 7.
40) Baker's testimony is also consistent with the photos of where the car

was recovered. State H. Exs. 25,32; App. Ex. 21; 1 HRR 114-15 (Mar. 28,

17



