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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT 
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA 

CIVIL DIVISION 
 
BERN’S STEAK HOUSE, INC., a Florida corporation, ) 
individually and on behalf of all others similarly ) 
situated; JL CICCIO, LLC, JDJ PROPERTIES, LLC, ) 
LANZA SOHO PROPERTIES, LLC, and JLZ, LLC, ) 
Florida limited liability companies; and HTLVI TAMPA ) 
LLC and HTLVI TAMPA TRS LLC, Delaware limited ) 
liability companies, ) 
 ) Class Representation 
          Plaintiffs, ) Case No. 
____________________ 
 ) 
v. ) Division ______ 
 ) 
CITY OF TAMPA, FLORIDA, a Florida municipal ) 
corporation; KIMMINS CONTRACTING CORP., a ) 
Florida corporation; and ATKINSRÉALIS USA ) 
INC., f/k/a ATKINS NORTH AMERICA, INC., ) 
a Florida corporation, ) 
 ) 
          Defendants. ) 
_______________________________________/ 

CLASS ACTION COMPLAINT FOR DECLARATORY JUDGMENT, 
INJUNCTIVE RELIEF AND DAMAGES, AND DEMAND FOR JURY TRIAL 

Plaintiffs, BERN’S STEAK HOUSE, INC. (“Bern’s”), JL CICCIO, LLC (“Ciccio”), 

JDJ PROPERTIES, LLC (“JDJ”), LANZA SOHO PROPERTIES, LLC (“Lanza”), JLZ, LLC 

(“JLZ”), HTLVI TAMPA LLC (“HTLVI”) and HTLVI TAMPA TRS LLC (“HTLVI TRS”) 

(collectively, “Plaintiffs”), Bern’s individually and as representative of the two classes 

defined below and the other Plaintiffs individually, by and through undersigned counsel, 

sue Defendants CITY OF TAMPA, FLORIDA (the “City”), KIMMINS CONTRACTING 

CORP. (“Kimmins”) and ATKINSRÉALIS USA INC. (“Atkins”), and allege: 
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Introduction 

1.! This action concerns the City of Tampa’s plan to build a ten-foot wide by 

ten-foot deep concrete box culvert beneath the centerline of South Howard Avenue be-

tween West Swann Avenue and Bayshore Boulevard (the “Corridor”). 

2.! The box culvert is part of the City’s South Howard Flood Relief Project (the 

“Project”). 

3.! The box culvert will carry stormwater from the Parkland Estates and Palma 

Ceia Pines neighborhoods and from the Lee Roy Selmon Expressway to Hillsborough 

Bay. 

4.! Plaintiffs, other than HTLVI TRS, own land abutting South Howard Ave-

nue (the “Owner Plaintiffs”). 

5.! Each Owner Plaintiff owns the land beneath the street to its centerline, sub-

ject to the public’s easement to use the street. 

6.! The City has not acquired from the Owner Plaintiffs any right to excavate 

their land beneath the street or to place the box culvert in it. 

7.! Counts I and II seek a declaration of the parties’ respective interests in the 

Corridor and an injunction giving effect to that declaration. 

8.! Counts III, IV and V arise under the Florida Deceptive and Unfair Trade 

Practices Act, sections 501.201 through 501.213, Florida Statutes (“FDUTPA”). 

9.! Those Counts concern the manner in which Kimmins and Atkins designed, 

priced and sold the Project and the manner in which the City promoted it. 

10.! Bern’s brings Counts I and II on behalf of a class of the owners of land abut-

ting the Corridor (the “Property Owner Class”) and Counts III, IV and V on behalf of a 

class of the businesses operating on the Corridor (the “Business Class”). 
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Jurisdiction and Venue 

11.! This is an action for declaratory and supplemental relief under chapter 86, 

Florida Statutes, concerning interests in real property located in Hillsborough County, 

and for relief under FDUTPA. 

12.! This Court has jurisdiction under Article V, section 5(b) of the Florida Con-

stitution and sections 26.012(2)(a), (c) and (g), 26.012(3), 65.021, 86.011 and 501.211, Flor-

ida Statutes. 

13.! The amount in controversy exceeds $50,000, exclusive of interest, costs and 

attorney’s fees. 

14.! Venue is proper in Hillsborough County under section 47.011, Florida Stat-

utes, because the real property at issue is located there, the City is located there, and the 

causes of action accrued there. 

15.! All conditions precedent to this action have occurred, have been performed, 

or have been waived. 

The Parties 

16.! Plaintiff Bern’s Steak House, Inc. (“Bern’s”) is a Florida corporation with its 

principal place of business at 1208 South Howard Avenue, Tampa, Florida. 

17.! Bern’s owns the real property at 804, 1207, 1208 and 1308 South Howard 

Avenue. 

18.! Plaintiff JL Ciccio, LLC (“Ciccio”) is a Florida limited liability company. Cic-

cio owns the real property at 1101 South Howard Avenue. 

19.! Plaintiff JDJ Properties, LLC (“JDJ”) is a Florida limited liability company. 

JDJ owns the real property at 1015 South Howard Avenue. 

20.! Plaintiff Lanza Soho Properties, LLC (“Lanza”) is a Florida limited liability 

company. Lanza owns the real property at 915 South Howard Avenue. 
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21.! Plaintiff JLZ, LLC (“JLZ”) is a Florida limited liability company. JLZ owns 

the real property at 901 South Howard Avenue. 

22.! Plaintiff HTLVI Tampa LLC (“HTLVI”) is a Delaware limited liability com-

pany authorized to do business in Florida. 

23.! HTLVI owns real property at 1207 and 1226 South Howard Avenue. 

24.! Plaintiff HTLVI Tampa TRS LLC (“HTLVI TRS”) is a Delaware limited lia-

bility company authorized to do business in Florida. 

25.! HTLVI TRS leases the Epicurean Hotel at 1207 and 1226 South Howard Av-

enue from HTLVI under a lease dated August 6, 2026, with an initial term of five years, a 

memorandum of which is recorded as Instrument No. 2026370945 in the public records 

of Hillsborough County. 

26.! HTLVI TRS operates the hotel, receives its revenues and pays rent to HTLVI 

under the operating lease. 

27.! HTLVI TRS is a Plaintiff as to Counts III, IV and V only. 

28.! Each Owner Plaintiff, or its tenant, operates a business on its parcel that 

depends on access from South Howard Avenue. 

29.! Defendant City of Tampa (the “City”) is a Florida municipal corporation. 

30.! The City has jurisdiction over South Howard Avenue and is the owner of 

the Project. 

31.! Defendant Kimmins Contracting Corp. (“Kimmins”) is a Florida corpora-

tion with its principal place of business in Tampa, Florida. 

32.! Kimmins is the City’s design-build contractor for the Project under Contract 

23-C-00021. 

33.! Kimmins claims, through the City, the right to enter upon and excavate 

South Howard Avenue to build the Project. 
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34.! Kimmins is a necessary party to Counts I and II. § 86.091, Fla. Stat.; Fla. R. 

Civ. P. 1.210(a). 

35.! Defendant AtkinsRéalis USA Inc., formerly known as Atkins North Amer-

ica, Inc. (“Atkins”), is a Florida corporation with its principal office in Tampa, Florida. 

36.! Atkins is the engineer of record for the Project under a Professional Services 

Agreement with Kimmins. 

37.! Kimmins and Atkins are referred to together as the “Design-Build Defend-

ants.” 

General Allegations 

A. Plaintiffs’ Parcels and Their Fee to the Centerline 

38.! Bern’s holds title to 804 South Howard Avenue (folio 186119-0000), Lots 1 

through 4, Block 3, Swann and Howard Avenues Subdivision, by warranty deed recorded 

at Official Records Book 3109, page 1787. 

39.! Bern’s holds title to 1208 South Howard Avenue (folio 186075-0000), Lot 15, 

H.J. Watrous Addition to West Hyde Park, by warranty deed recorded at Official Records 

Book 2137, page 608. 

40.! Bern’s holds title to the parking-garage parcel at 1207 South Howard Ave-

nue (folio 117665-1202), Lot 1 and Tract “A,” Elamis Subdivision, less the hotel parcels 

and air rights, by deeds recorded beginning at Official Records Book 1927, page 876. 

41.! Bern’s holds title to 1308 South Howard Avenue (folio 186305-0000), Lot 1, 

Bongart’s Re-Subdivision, and Lot 8, Block 25, West Hyde Park, by deed recorded as In-

strument No. 2021446527. 

42.! Ciccio holds title to 1101 South Howard Avenue (folio 117498-0000), the 

north 110 feet of Lot 31, H.J. Watrous 2nd Addition to West Hyde Park, by warranty deed 

recorded at Official Records Book 23852, page 1907. 
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43.! JDJ holds title to 1015 South Howard Avenue (folio 117497-0000), Lots 28 

and 29, H.J. Watrous 2nd Addition to West Hyde Park, by warranty deed recorded at 

Official Records Book 10897, page 976. 

44.! Lanza holds title to 915 South Howard Avenue (folio 117337-0000), Lots 3 

through 5, Rosevelt Park, by warranty deed recorded at Official Records Book 22602, 

page 618. 

45.! JLZ holds title to 901 South Howard Avenue (folio 117390-0000), Lots 1 

through 3, Howard Terrace, by special warranty deed recorded at Official Records Book 

15314, page 945. 

46.! HTLVI holds title to Hotel Parcels A and B and the air rights at 1207 South 

Howard Avenue (folio 117665-1204) and to 1226 South Howard Avenue (folio 186096-

0000), Lots 34 through 37, Hamner’s Subdivision, by special warranty deed recorded as 

Instrument No. 2026312596. 

47.! Each Owner Plaintiff’s parcel, its folio number, the plat from which it was 

created and the instrument by which the Plaintiff holds title are summarized in Table 1. 

Address Owner / Folio Legal description (plat) Vesting instrument 
804 Bern’s Steak House, 

Inc. 
186119-0000 

Lots 1–4, Block 3, Swann and Howard Ave-
nues Subdivision, PB 9, p. 59 

Warranty Deed, Deforge, OR 
3109, p. 1787 (Apr. 12, 1976) 

901 JLZ, LLC 
117390-0000 

Lots 1–3, Howard Terrace, PB 11, p. 11 Special Warranty Deed, Swain-
Hoffman Trust, OR 15314, p. 945 
(Aug. 1, 2005) 

915 Lanza Soho Proper-
ties, LLC 
117337-0000 

Lots 3–5, Rosevelt Park, PB 4, p. 99 Warranty Deed, Free Course, OR 
22602, p. 618 (June 2, 2014) 

1015 JDJ Properties, LLC 
117497-0000 

Lots 28 and 29, H.J. Watrous 2nd Addition 
to West Hyde Park, PB 9, p. 57 

Warranty Deed, Just Good Busi-
ness, Inc., OR 10897, p. 976 (June 
15, 2001) 

1101 JL Ciccio, LLC 
117498-0000 

N. 110 ft. of Lot 31, H.J. Watrous 2nd Addi-
tion to West Hyde Park, PB 9, p. 57 

Warranty Deed, Kennedy, OR 
23852, p. 1907 (Feb. 1, 2016) 

1207 Bern’s Steak House, 
Inc. 
117665-1202 

Lot 1 and Tract “A,” Elamis Subdivision, 
PB 111, p. 134 (2006 replat of North Shore 
Subdivision, PB 9, p. 57), less Hotel Parcels 
A and B and air rights (parking garage par-
cel) 

North Shore Subdivision lot 
deeds to Bern’s, 1968–1982 (OR 
1927, p. 876 et seq.); Elamis plat 
(2006); SWD to Mainsail, OR 
21083, p. 1146 (2012) (conveying 
hotel parcels only) 

1208 Bern’s Steak House, 
Inc. 
186075-0000 

Lot 15, H.J. Watrous Addition to West 
Hyde Park, DB 9, p. 45 

Warranty Deed, Capitano, OR 
2137, p. 608 (Feb. 24, 1970) 
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Address Owner / Folio Legal description (plat) Vesting instrument 
1308 Bern’s Steak House, 

Inc. 
186305-0000 

Lot 1, Bongart’s Re-Subdivision, PB 9, p. 53, 
and Lot 8, Block 25, West Hyde Park 

Deed, Mainsail Epicurean, Instr. 
2021446527 (Sept. 2, 2021) 

1207 / 
1226 

HTLVI Tampa LLC 
117665-1204 / 
186096-0000 

Hotel Parcels A and B and air rights, Elamis 
Subdivision, PB 111, p. 134; Lots 34–37, 
Hamner’s Subdivision, PB 9, p. 33 

Special Warranty Deed, Mainsail 
Epicurean Hotel, LLLP, Instr. 
2026312596 (Aug. 6, 2026; rec. 
Aug. 11, 2026) 

Table 1 – Plaintiffs’ parcels abutting South Howard Avenue (Composite Exhibit “A”; Hillsborough 
County Property Appraiser records as of Sept. 17, 2026). 

48.! True copies of Plaintiffs’ vesting deeds are attached as Composite Exhibit 

“A”. 

49.! Plaintiffs’ parcels are shown in Figure 1. 
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Figure 1 – Plaintiffs’ parcels (shaded) abutting South Howard Avenue, on the Property Appraiser’s par-
cel boundaries, with the box-culvert alignment (dashed) following the centerline of the street from West 

Swann Avenue to Bayshore Boulevard. In Panel 2 the alignment crosses the CSX Transportation railroad 
corridor (folio 117677-0000), over which the Selmon Expressway passes, between 1208 and 1101 South 
Howard Avenue. North is to the right, the west side of the street is at the top of each panel, and numbers 

are South Howard Avenue addresses. Not a survey. 
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50.! Plaintiffs’ Subsurface Fee is depicted in Figure 2. 

 
Figure 2 – Plaintiffs’ Subsurface Fee (hatched): the land beneath South Howard Avenue from the front-
age of each Plaintiff’s parcel (shaded) to the centerline of the street (dashed), on the Property Appraiser’s 
parcel boundaries. The fee beneath the CSX Transportation corridor is not claimed. Panel 1 runs from 

West Swann Avenue to West Bristol Avenue and Panel 2 from West Bristol Avenue to West Southview 
Avenue; north is to the right and the west side of the street is at the top. Not a survey. 

51.! Each Owner Plaintiff’s parcel abuts South Howard Avenue between West 

Swann Avenue and Bayshore Boulevard. 

52.! Each Owner Plaintiff owns in fee simple the land within South Howard Av-

enue lying between the boundary of its parcel and the centerline of the street, for the 

length of its frontage (the “Subsurface Fee”), subject only to the public’s easement to use 

the land as a street and to the rights reasonably incident to that use. 

53.! No Plaintiff has conveyed its Subsurface Fee to the City. 
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54.! The City has not condemned the Subsurface Fee of any Plaintiff. 

55.! In 2019, the City acquired from JDJ a Sidewalk Easement over a 348-square-

foot strip of JDJ’s parcel at 1015 South Howard Avenue (Official Records Book 26927, 

page 1002), included in Composite Exhibit “A”. 

56.! When a public improvement has required more than the platted street ease-

ment provides, the City has acquired the additional interest from the abutting owner by 

recorded instrument. 

B. The Corridor and the Plats That Created It 

57.! The Corridor is approximately 4,400 feet long. 

58.! South Howard Avenue within the Corridor was laid out by private subdi-

viders, not by the City. 

59.! The subdividers recorded plats of their lands in the public records of Hills-

borough County between 1902 and 1924. 

60.! South Howard Avenue within the Corridor was laid out by the recorded 

plats identified in Composite Exhibit “B” (the “Plats”). 

61.! Each Plat shows Howard Avenue as a street bounded by the lots that front 

on it. 

62.! No Plat conveys the fee of the land within the street to the City, to Hills-

borough County or to the public. 

63.! Each subdivider dedicated Howard Avenue to the public by recording its 

Plat and by selling lots with reference to it. 

64.! That dedication vested in the public an easement for street purposes. 

65.! The fee to the land within the street passed with the abutting lots to the 

centerline of the street. Smith v. Horn, 70 Fla. 484, 70 So. 435 (1915); Walker v. Pollack, 74 

So. 2d 886 (Fla. 1954). 
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66.! The City holds no deed, judgment, resolution or other instrument by which 

it acquired the land within South Howard Avenue in the Corridor, other than the instru-

ments by which it acquired the discrete parcels identified in Part C. 

C. The City’s Recorded Interests in the Corridor 

67.! In 1921, the City acquired a triangle of land at Watrous Avenue and How-

ard Avenue, for street purposes, by quit-claim deed from the Atlantic Coast Line Railroad 

Company recorded at Deed Book 336, page 15. 

68.! In 1985, by Resolution No. 8644-H, the City authorized the acquisition, by 

purchase or eminent domain, of corner clips at the intersection of Swann Avenue and 

Howard Avenue. 

69.! In 1986, the City acquired a corner clip from Lot 1, Amelia Subdivision, at 

701 South Howard Avenue, by deed recorded at Official Records Book 4772, page 1748. 

70.! In 1986, the City acquired corner clips from Lots 5 and 6, Block 23, Courier 

City, at 611 South Howard Avenue, by deed recorded at Official Records Book 4822, page 

1971. 

71.! In 1988, the City acquired Parcel 7 at the Swann Avenue intersection by 

eminent domain in City of Tampa v. J.H. Williams Oil Co., by final judgment recorded at 

Official Records Book 5715, page 1821. 

72.! In 2014, the City acquired the five-foot strip along 712 South Howard Ave-

nue by special warranty deed recorded at Official Records Book 22512, page 749. 

73.! In 2015, the City acquired the corner of Howard Avenue and Eleta Street at 

936 South Howard Avenue by warranty deed recorded at Official Records Book 23698, 

page 526. 

74.! The City owns the park parcel at 1400 South Howard Avenue (folio 186296-

0000), which abuts the Corridor. 
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75.! The City holds fee title to the discrete parcels within or adjoining the Corri-

dor identified in Table 2. 

Date Instrument Location Interest 
June 17, 1921 Quit-Claim Deed, Atlantic Coast Line R.R. Co. to 

City, “for street purposes,” DB 336, p. 15 
Watrous Ave. at 
Howard Ave. 

Fee (street pur-
poses) 

Sept. 1985 Resolution No. 8644-H authorizing fee acquisi-
tion and eminent domain, Swann Ave. (Armenia 
to Howard) intersection improvement, R/W File 
224.3 

Swann and 
Howard inter-
section 

Authorization 

Mar. 25, 1986 Deed, Ackermann to City, corner clip, Lot 1, 
Amelia Subdivision, OR 4772, p. 1748 

701 S. Howard 
(SE corner of 
Swann) 

Fee (corner clip) 

May 29, 1986 Deed, Burts to City, corner clips, Lots 5–6, Block 
23, Courier City, OR 4822, p. 1971 

611 S. Howard Fee (corner 
clips) 

June 14, 1989 Final Judgment, City of Tampa v. J.H. Williams 
Oil Co., Parcel 7, OR 5715, p. 1821 (title vested 
June 17, 1988) 

Swann and 
Howard inter-
section 

Fee (taking) 

Apr. 4, 2014 Special Warranty Deed, Post Soho Square, LLC to 
City, 5-ft right-of-way strip (867.5 sq. ft.), OR 
22512, p. 749 

712 S. Howard 
frontage 

Fee (strip) 

May 27, 2015 Warranty Deed, Howard and Morrison, LLC to 
City, Howard and Eleta corner, OR 23698, p. 526 

936 S. Howard 
(Howard and 
Eleta) 

Fee (corner) 

Table 2 – Instruments of record by which the City acquired fee title to discrete parcels along South How-
ard Avenue. 

76.! Other than the parcels identified in Table 2, the City holds no fee title to 

land within the Corridor. 

77.! The parcels identified in Table 2 are shown in Figure 3. 
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Figure 3 – The discrete parcels along the Corridor in which the City holds a recorded fee interest (Table 
2), on the parcel base of Figure 1: the 1400 South Howard Avenue parcel (shaded) and the instruments 
lettered A through E in the legend; north is to the right. Plotted from the instruments listed in Table 2; 

not a survey. 
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78.! The City acquired each parcel identified in Table 2 by deed or by condem-

nation. 

D. The Project and the Box Culvert 

79.! On September 17, 2026, by Resolution No. 2026-775, the City Council ap-

proved a Design-Build Services Agreement with a Guaranteed Maximum Price between 

the City and Kimmins (“GMP-1”) in the amount of $92,712,980.91 (the “Guaranteed Max-

imum Price”). 

80.! GMP-1 provides for the construction of a new stormwater box culvert from 

Bayshore Boulevard north along South Howard Avenue to West Swann Avenue and then 

west to South Audubon Avenue. 

81.! On September 21, 2026, the City delivered the executed GMP-1 to Kimmins 

with a notice to proceed. 

82.! The Project is depicted in Figure 4. 

83.! The Phase 1 box culvert runs from the AMI Pond in Parkland Estates, along 

West Swann Avenue and the length of South Howard Avenue, to the existing triple-box 

outfall at Bayshore Boulevard. 
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Figure 4 – The Project as a whole, as depicted by City staff to the City Council: the proposed Phase 1 box 
culvert (orange) from the AMI Pond in Parkland Estates, along West Swann Avenue and the length of 

South Howard Avenue, to the existing triple-box outfall at Bayshore Boulevard; proposed Phase 1 second-
ary storm sewers (red); and future-phase storm sewers (green). Source: City of Tampa staff presentation, 

“Flooding Solution,” Slide 3. 

84.! The Project is shown in the 60% Design Plans, Volumes I and II, issued July 

15, 2026 (the “60% Plans”). 

85.! Atkins’ engineers signed and sealed the 60% Plans. 

86.! The Guaranteed Maximum Price is based on the 60% Plans. 

87.! Relevant sheets of the 60% Plans are attached as Composite Exhibit “C”. 
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88.! The 60% Plans place a ten-foot wide by ten-foot deep reinforced concrete 

box culvert beneath the centerline of South Howard Avenue along the entire frontage of 

every Plaintiff. 

89.! The box culvert is approximately twelve feet wide and twelve feet high out-

side its walls. 

90.! Along Plaintiffs’ frontages, the excavation required to place the box culvert 

is approximately 16.5 to 19 feet deep and on the order of twenty feet wide. 

91.! A schematic cross-section of the excavation is set out in Figure 5 and at-

tached, full size, as Exhibit “D”. 

 
Figure 5 – Schematic cross-section of South Howard Avenue (not to scale) showing the platted right-of-
way, the abutting owners’ fee to the centerline (hatched), and the approximately 16.5- to 19-foot-deep ex-

cavation required to place the 10! x 10! box culvert beneath the centerline. Prepared from 60% Plans 
Sheets 13, 89, 222–242 and 243–257 (Composite Exhibit “C”) and the recorded plats (Composite Ex-

hibit “B”). 

92.! Occupied buildings stand ten to fifteen feet from the edge of the excavation. 

93.! The excavation is compared with a typical utility trench in Figure 6. 
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Figure 6 – The South Howard Avenue excavation compared with a typical neighborhood utility trench: a 
10-foot by 10-foot box culvert in an open cut up to approximately 19 feet deep and 20 feet wide, below the 
water table, with occupied buildings 10 to 15 feet from the edge of the cut. Prepared by Martin E. Mill-

burg, P.E., from the 60% Plans and the City’s geotechnical report. 

94.! The soils along the alignment will not stand vertically in an open excavation 

below the groundwater level. 

95.! An unsupported excavation in those soils would have to be laid back at a 

slope of two horizontal to one vertical. 

96.! At that slope the excavation would be approximately 96 feet wide at the top 

and would extend beneath the buildings adjoining the right-of-way. 

97.! The platted right-of-way of South Howard Avenue is 40 to 60 feet wide. 

98.! An unsupported excavation in those soils is depicted in Figure 7. 
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Figure 7 – An unsupported excavation laid back at a 2H:1V slope — in soils the City’s own geotechnical 

report says “will not stand vertically” below the water table — would be approximately 96 feet wide at 
the top and would daylight approximately 18 feet inside the adjoining parcels, beneath the buildings, in a 

right-of-way that is typically 45 to 60 feet wide. Prepared by Martin E. Millburg, P.E. 

99.! The excavation-support systems capable of holding the cut open within the 

Corridor are depicted in Figure 8. 

100.! The excavation can be held open only by a tied sheet-pile wall or by a 

drilled-shaft and sheet-pile wall socketed into rock. 

101.! A tied sheet-pile wall requires tiebacks extending beneath the adjoining pri-

vate parcels. 

102.! A tied sheet-pile wall can be used only where rock lies deep enough below 

the bottom of the excavation to embed the sheet piles. 

103.! At boring locations along the Corridor, rock lies at or above the bottom of 

the excavation, and sheet piles cannot be embedded there. 
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Figure 8 – The two excavation-support systems capable of holding the cut open where a sloped excava-
tion cannot be used: tied sheet-pile walls anchored by tiebacks extending beneath the adjoining private 
parcels (Option A), which require easements from the frontage owners; and a combination drilled-shaft 
and sheet-pile wall socketed into rock (Option B). Neither appears in the 60% Plans or the Guaranteed 

Maximum Price. Prepared by Martin E. Millburg, P.E. 

104.! The 60% Plans do not contain any sheeting, shoring, sheet-pile, tieback or 

other excavation-support design for the box culvert. 

105.! The excavation will require dewatering. 

106.! The box culvert will lie within the Subsurface Fee of each Owner Plaintiff 

for the full length of that Owner Plaintiff’s frontage. 

107.! The excavation for the box culvert, in relation to Plaintiffs’ Subsurface Fee, 

is depicted in Figure 9. 
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Figure 9 – The excavation for the box culvert (blue band, approximately 20 feet wide, centered on the 

alignment) and the box culvert itself (gray, 12 feet outside to outside) superimposed on Plaintiffs’ Sub-
surface Fee (hatched) from Figure 2. The red areas are the portions of the excavation that lie within Plain-

tiffs’ Subsurface Fee. Same panels and orientation as Figure 2. Not a survey. 

108.! The excavation will remove Plaintiffs’ soil from their Subsurface Fee. 

109.! The excavation will require excavation support within Plaintiffs’ Subsur-

face Fee. 

110.! The dewatering will draw down the groundwater beneath Plaintiffs’ build-

ings. 

111.! Once built, the box culvert will permanently occupy Plaintiffs’ Subsurface 

Fee. 

112.! The box culvert is not needed for, and is not sized for, the drainage of South 

Howard Avenue or of the lots that abut it. 
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113.! The box culvert is sized to carry stormwater from an approximately 260-

acre basin that includes the Parkland Estates and Palma Ceia Pines neighborhoods. 

114.! The Project will also accept stormwater discharged from the Lee Roy 

Selmon Expressway under an interlocal agreement between the City and the Tampa-

Hillsborough Expressway Authority (“THEA”) approved by the City Council on Septem-

ber 17, 2026, by Resolution No. 2026-776. 

115.! The box culvert is a regional stormwater conveyance serving other drainage 

basins and a State expressway. 

116.! City staff’s depiction of how the Project works is set out in Figure 10. 

117.! That depiction shows runoff from Palma Ceia Pines and Parkland Estates, 

at an elevation of approximately 20 feet, flowing by gravity through the new box culvert 

to Hillsborough Bay, at an elevation of approximately zero. 

 
Figure 10 – City staff’s “Why Does this Work?” diagram, presented to the City Council on September 3 
and September 17, 2026: runoff from Palma Ceia Pines and Parkland Estates at elevation approximately 
20 feet flows by gravity through the “New Box Culvert” to Hillsborough Bay at elevation approximately 

0. Source: City of Tampa staff presentation, Slide 9. 
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118.! The box culvert is located beneath the Corridor because the Corridor is the 

most direct route from those basins to Hillsborough Bay. 

119.! The City has not offered to purchase any interest in Plaintiffs’ Subsurface 

Fee. 

120.! The City has not instituted proceedings under chapter 73 or chapter 74, 

Florida Statutes, to acquire any interest in Plaintiffs’ Subsurface Fee. 

121.! The City Council has not adopted a resolution under section 166.401(3), 

Florida Statutes, authorizing the acquisition of any interest in Plaintiffs’ Subsurface Fee. 

122.! The City’s schedule calls for box-culvert construction on South Howard Av-

enue to begin in May 2027. 

E. The Eleven Locations Where the Plans Leave the Right-of-Way 

123.! The Project plans show driveway, sidewalk, curb and access work at loca-

tions on eleven parcels that lie outside the platted right-of-way of South Howard Avenue. 

124.! The eleven parcels are identified in Table 3 and depicted in the Map Exhib-

its attached as Composite Exhibit “E”. 

Address Folio Record owner Map 
Exh. 

Plaintiff 

2109 Bayshore Blvd 186317-5204 Bayshore Royal Condominium As-
soc. 

1 — 

1400 S Howard 
Ave (Bern’s Park) 

186296-0000 City of Tampa 2 — 

936 S Howard Ave 186173-0000 Howard and Morrison LLC 3 — 
927 S Howard Ave 117334-0000 Soho Square Group LLC 4 — 
915 S Howard Ave 117337-0000 Lanza Soho Properties LLC 5 Lanza 
904 S Howard Ave 186133-0000 Paul Jaouen 6 — 
901 S Howard Ave 117390-0000 JLZ LLC 7 JLZ 
804 S Howard Ave 186119-0000 Bern’s Steak House, Inc. 8 Bern’s 
712 S Howard Ave 186109-0500 MAA WWARRS LLC 9 — 
711 S Howard Ave 117665-0612 SOHO Collection A Condominium 

HOA 
10 — 

701 S Howard Ave 117665-0724 SOHO Pointe HOA 11 — 
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Table 3 – The eleven parcels on which the plans show work outside the platted right-of-way (Composite 
Exhibit “E”, Map Exhibits 1–11). Owners per Hillsborough County Property Appraiser. 

125.! Three of the eleven parcels are owned by Plaintiffs: 804 South Howard Av-

enue (Bern’s), 901 South Howard Avenue (JLZ) and 915 South Howard Avenue (Lanza). 

126.! The other eight parcels are 2109 Bayshore Boulevard, 1400 South Howard 

Avenue (owned by the City), and 936, 927, 904, 712, 711 and 701 South Howard Avenue. 

127.! The work shown on those three parcels is depicted in Figure 11. 

 
Figure 11 – Map Exhibits 8 (804 S. Howard, Bern’s), 5 (915 S. Howard, Lanza) and 7 (901 S. Howard, 
JLZ), showing the plan work (magenta) extending beyond the platted right-of-way line onto Plaintiffs’ 

parcels. Full-size copies are in Composite Exhibit “E”. 
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128.! The 60% Plans make the work shown outside the existing right-of-way con-

ditional on agreements with the property owners. 

129.! The City has no agreement with any Plaintiff for the work shown on that 

Plaintiff’s land. 

130.! The City has not sought such agreements and has not disclaimed an intent 

to perform the work without them. 

131.! Kimmins has priced that work, and the City has scheduled it. 

F. The Controversy 

132.! The City contends that its existing right-of-way authorizes it to excavate the 

Corridor and to build the box culvert without acquiring any interest from the abutting 

owners. 

133.! Plaintiffs contend that the City holds only a street easement in the Corridor 

and that the Owner Plaintiffs own the Subsurface Fee. 

134.! Plaintiffs contend that the box culvert is an additional servitude on their 

land that the City may impose only by purchase or by eminent domain. 

135.! Plaintiffs contend that the City may not enter Plaintiffs’ land outside the 

platted right-of-way without their agreement or an acquisition. 

136.! Unless the parties’ rights are declared, the City will excavate Plaintiffs’ land 

on the schedule it has fixed. 

G. The Project as Designed, Priced and Sold by the Design-Build Defendants and 
Promoted by the City 

137.! The City owns and operates a stormwater utility funded through an enter-

prise fund separate from the City’s general fund. 
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138.! Since 2016, the City has imposed the Stormwater Improvement Assessment 

authorized by Resolution Nos. 2016-567 and 2016-706 (the “Assessment”) on parcels 

within its Central and Lower Basin Improvement Area. 

139.! The City’s stormwater utility is funded solely through the Stormwater Im-

provement Assessment and Stormwater Maintenance Assessment. 

140.! The Assessment is levied on every parcel abutting the Corridor, including 

each Owner Plaintiff’s parcel. 

141.! The owners of parcels on the Corridor pay the Assessment directly. Busi-

nesses that lease premises on the Corridor pay it through their rent and occupancy costs. 

142.! The City’s funding plan for the Project relies on the Assessment and on 

bonds secured by it. 

143.! The City provides stormwater service to those parcels that pay the Assess-

ment. 

144.! Stormwater service is a service within the meaning of section 501.203(8), 

Florida Statutes. 

145.! The City advertises and promotes the Project to the businesses of the Cor-

ridor through its Project website, its public presentations and the public-information and 

business-assistance services included in the Guaranteed Maximum Price. 

146.! In operating its stormwater utility and in promoting the Project, the City 

acts in a proprietary capacity. 

147.! In providing that service and in promoting the Project to those who pay for 

it, the City is engaged in trade or commerce within the meaning of section 501.203(8), 

Florida Statutes. 

148.! Kimmins sold design-build services for the Project to the City for consider-

ation. 
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149.! Atkins sold engineering services through Kimmins for the Project to the 

City for consideration. 

150.! Atkins’ engineers signed and sealed the 60% Plans and the Preliminary En-

gineering Report sealed August 3, 2026 (the “PER”). 

151.! Kimmins and Atkins are each engaged in trade or commerce within the 

meaning of section 501.203(8), Florida Statutes. 

152.! The Design-Build Defendants represented that the 60% Plans are a design 

on which the Project can be priced and built. 

153.! The Design-Build Defendants represented that the Project can be built 

within the existing right-of-way. 

154.! Kimmins represented that the Guaranteed Maximum Price is the price to 

construct the work shown in the 60% Plans. 

155.! Kimmins represented that the Guaranteed Maximum Price includes the ex-

cavation support the Project requires. 

156.! The Design-Build Defendants represented that the 60% Plans are a com-

plete and constructible design. 

157.! The Design-Build Defendants represented that construction will proceed in 

short phases on the published schedule, each restored and reopened before the next be-

gins. 

158.! The City adopted those representations and republished them to the City 

Council, on its Project website and to the businesses of the Corridor. 

159.! The City represented that the box culvert can be built within the existing 

right-of-way and that no eminent domain is needed. 

160.! The right-of-way is as narrow as forty feet in parts of the Corridor. 
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161.! When they made those representations, Defendants knew that the Project 

had unresolved right-of-way issues. 

162.! Defendants knew that the Project would require easements from abutting 

owners. 

163.! The Defendants had not obtained title reports for the land abutting the Cor-

ridor. 

164.! The Defendants knew that the Project could give rise to inverse condemna-

tion claims by abutting owners. 

165.! The Defendants promoted the Project as flood relief. 

166.! Defendants knew that the Project, as designed, will not provide the flood 

relief level of service to Palma Ceia Pines. 

167.! Defendants did not disclose that fact in promoting the Project. 

168.! The Guaranteed Maximum Price and the 60% Plans do not contain any de-

watering, settlement or vibration design. 

169.! The Guaranteed Maximum Price and 60% Plans do not contain any item for 

excavation support. 

170.! The PER does not contain any excavation-support design. 

171.! The excavation requires a wall or other excavation-support system. 

172.! The Design-Build Defendants knew no later than May 27, 2025, that the ex-

cavation would require support to avoid damaging adjacent properties. 

173.! An adequate excavation-support system would add between $24 million 

and $108 million to the cost of the Project. 

174.! The Design-Build Defendants represented that the CSX crossing has been 

designed and is permittable. 
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175.! The box culvert must cross beneath the CSX railroad and the Selmon Ex-

pressway through an existing culvert with half its cross-section. 

176.! The CSX crossing priced in the Guaranteed Maximum Price does not meet 

CSX’s technical standards. 

177.! The Design-Build Defendants represented that the Bayshore Boulevard out-

fall has been designed and is permittable.  

178.! The box culvert must discharge through the existing outfall beneath 

Bayshore Boulevard, whose combined cross-section is smaller than that of the box cul-

vert. 

179.! The existing outfall is in need of repair or replacement in order to function. 

180.! The Guaranteed Maximum Price and 60% Plans do not contain any cost or 

even a design for the repair or replacement of the outfall. 

181.! Six Florida Department of Environmental Protection (“FDEP”) contamina-

tion sites front or adjoin the alignment of the box culvert. 

182.! Those sites, and a seventh that FDEP closed in 2015, are identified in Table 

4 and depicted in Figure 12. 

183.! Those sites are 936 South Howard Avenue (SOHO Lofts / The Morrison), 

1001 South Howard Avenue (7-Eleven), 1015 South Howard Avenue (Coin Laundry), 

1207 South Howard Avenue (former South Howard Auto Sales), 1417 South Howard Av-

enue (Rainbow Food Mart), 2222 West Swann Avenue (Union 76) and 614 South Howard 

Avenue (former Morris Fonte Cleaners). 

184.! The sites at 1001, 1015, 1207 and 1417 South Howard Avenue and 2222 West 

Swann Avenue are open and active. 

185.! The site at 936 South Howard Avenue is closed with conditions under a 

recorded covenant that regulates dewatering. 
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Site Address Status 
SOHO Lofts / The Morrison 
(COM_326206) 

936 S Howard Ave Closed with conditions; PCE/TCE in 
groundwater; recorded covenant regulates 
dewatering and stormwater features 

7-Eleven #40420 1001 S Howard Ave Open / active 
Coin Laundry 1015 S Howard Ave Open / active 
Former South Howard Auto 
Sales 

1207 S Howard Ave Open / active; vertical extent not delineated 

Rainbow Food Mart 1417 S Howard Ave Open / active; five discharges 
Union 76 / J.H. Williams 2222 W Swann Ave Open / active 
Former Morris Fonte Clean-
ers 

614 S Howard Ave Closed 2015 

Table 4 – FDEP contamination sites on or adjacent to the alignment. 
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Figure 12 – The FDEP contamination sites on and adjacent to the trench (red hatch) in relation to the 

box-culvert centerline; north is to the right. The 936 South Howard Avenue site is closed only condition-
ally, under a recorded covenant that regulates dewatering; five of the others are open and actively contam-

inated. 

186.! The 60% Plans do not identify those contamination sites. 

187.! The 60% Plans do not address how the proposed excavation and dewater-

ing will be conducted adjoining these sites. 
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188.! Dewatering of the excavation adjoining those sites will draw contaminated 

groundwater into the excavation and release it, through the dewatering discharge, into 

the environment. 

189.! JDJ’s parcel at 1015 South Howard Avenue is the site of an open petroleum 

cleanup, FDEP Facility No. 8520511. 

190.! Naphthalene remains in the groundwater beneath JDJ’s parcel above its 

groundwater cleanup target level. 

191.! Dewatering of the trench in front of JDJ’s parcel will draw that contami-

nated groundwater toward the excavation and will disrupt the cleanup of JDJ’s land. 

192.! The Guaranteed Maximum Price excludes the treatment of contaminated 

soil and water. 

193.! The parcels abutting the Corridor drain through permitted private storm-

water management systems that connect to the storm sewer in South Howard Avenue. 

194.! Those systems include the system serving HTLVI’s premises at 1226 South 

Howard Avenue, permitted by the Southwest Florida Water Management District (the 

“District”) under Environmental Resource Permit No. 44044679.000, and the systems 

serving the premises of other members of the Business Class. 

195.! The excavation for the box culvert will sever the connection of each of those 

systems to the storm sewer in South Howard Avenue. 

196.! The 60% Plans and the Guaranteed Maximum Price contain no schedule of 

those systems, no provision for reconnecting or replacing them, and no provision for in-

terim drainage while the excavation separates them from the storm sewer. 

197.! The modification of each of those permitted systems requires an application 

by its owner to the District and the District’s approval. 
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198.! The cost to the owners of the permitted stormwater management systems 

along the Project route of the engineering, construction and permitting required to mod-

ify and reconnect them is approximately $9,570,000. 

199.! The Request for Qualifications under which Kimmins was selected solicited 

qualifications, not prices. 

200.! The Request for Qualifications advertised an engineer’s estimate of 

$45,362,600. 

201.! The public announcement of the Request for Qualifications stated that the 

contract was expected to be performed over a four-year period with a budget of $55 mil-

lion. 

202.! Section 5.0 of the City’s Executive Order 2023-7 provides that a new com-

petitive selection process will occur if there are cardinal or material changes in the scope 

of a project after issuance of the request for qualifications. 

203.! Section 5.2 of Executive Order 2023-7 defines such changes to include 

changes that cause the cost of a project to increase by more than twice the budgeted 

amount or engineer’s estimate advertised in the request for proposals or qualifications. 

204.! Twice the engineer’s estimate advertised with the Request for Qualifica-

tions is $90,725,200. 

205.! Twice the $55 million budget advertised with the Request for Qualifications 

is $110,000,000. 

206.! The Guaranteed Maximum Price exceeds twice the engineer’s estimate ad-

vertised with the Request for Qualifications. 

207.! With the $7,728,537 Agreement for Design-Build Initial Services between 

the City and Kimmins, the Phase 1 price of the Project is $100,441,517.91. 
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208.! The Phase 1 price of the Project exceeds twice the engineer’s estimate ad-

vertised with the Request for Qualifications. 

209.! The cost of the items the Guaranteed Maximum Price excludes, and of the 

other work required to construct Phase 1 that it does not price, is approximately 

$52,000,000 if a tied sheet-pile wall is used for excavation support, and approximately 

$122,500,000 if a combined drilled-shaft and sheet-pile wall is used. 

210.! With those costs, the cost of Phase 1 exceeds twice the $55 million budget 

advertised with the Request for Qualifications. 

211.! On information and belief, the Design-Build Defendants, with the City’s 

knowledge, omitted the excavation-support system from the 60% Plans and the Guaran-

teed Maximum Price to keep the Project’s price below those thresholds. 

212.! On information and belief, the Design-Build Defendants intend to add the 

excavation-support system by change order after excavation begins. 

213.! GMP-1 permits the Guaranteed Maximum Price to be adjusted by change 

order. 

214.! Defendants made the representations and omissions alleged in this Part to 

induce the City Council and those who pay the Assessment to accept the design, approve 

the price and acquiesce in the Project. 

215.! A business acting reasonably would understand from those representations 

that the Project had been fully designed and priced and could be built within the street, 

in the phases and on the schedule described. 

216.! Those representations were false or misleading. 

217.! The City Council approved GMP-1 in reliance on those representations. 
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218.! Had the excavation-support system the Project requires been included in 

the 60% Plans and the Guaranteed Maximum Price, the price presented to the City Coun-

cil would have been materially higher. 

219.! The Design-Build Defendants did not disclose to the businesses of the Cor-

ridor that the Project cannot be built as designed and priced. 

220.! Defendants’ practices offend the public policies expressed in the statutes 

and rules identified in Part H. 

221.! The members of the Business Class pay the Assessment that funds the Pro-

ject. 

222.! Each Owner Plaintiff pays the Assessment and receives stormwater service 

from the City; HTLVI TRS pays the Assessment through its rent under the operating 

lease. 

223.! The owners and occupants of the parcels that pay the Assessment, includ-

ing the members of the Business Class, are consumers within the meaning of section 

501.203(7), Florida Statutes. 

224.! Because the stormwater utility is funded solely through the Stormwater Im-

provement Assessment and the Stormwater Maintenance Assessment, those who pay the 

Assessment will bear the cost of the omitted excavation-support system, dewatering de-

sign, contaminated soil and water treatment, and outfall repair or replacement the Project 

requires. 

225.! Those who pay the Assessment are paying for a Project represented as 

providing flood relief that, as designed, will not provide the represented level of service 

to Palma Ceia Pines. 

226.! The frontages of the members of the Business Class will be excavated and 

closed under the design, price and schedule that Defendants represented. 
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227.! The Corridor, the frontage parcels the excavation reaches, the eleven par-

cels outside the platted right-of-way and the contamination sites are depicted in Figure 

13. 
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Figure 13 – The South Howard Avenue corridor from Bayshore Boulevard to Swann Avenue, north to 
the right: the frontage parcels the excavation reaches (yellow); the eleven parcels the plans enter outside 
the platted right-of-way (orange); the FDEP contamination sites (red hatch); the box-culvert centerline 
(blue); and the borings where rock at the excavation bottom prevents sheet-pile embedment (triangles). 

Prepared from Property Appraiser parcel boundaries and the 60% Plans; not a survey. 

228.! The City’s construction phasing assigns each frontage parcel on the Corri-

dor to one or more construction phases, each with a duration in working days. 

229.! The City’s phasing assigns seventeen phases, totaling 727 working days, to 

South Howard Avenue between Bayshore Boulevard and West Swann Avenue. 
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230.! The City’s phasing assigns Bern’s premises at 1207 and 1208 South Howard 

Avenue to phases 7 through 9, totaling 210 working days, and its premises at 804 South 

Howard Avenue to phases 14 and 15, totaling 86 working days. 

231.! The City’s phasing assigns HTLVI’s premises at 1207 South Howard Ave-

nue to phases 6 through 8, totaling 110 working days, and its premises at 1226 South 

Howard Avenue to phases 6 and 7, totaling 65 working days. 

232.! The City’s phasing assigns Ciccio’s premises at 1101 South Howard Avenue 

to phases 9 and 10, totaling 190 working days. 

233.! The City’s phasing assigns Lanza’s premises at 915 South Howard Avenue 

to phases 12 and 13, totaling 83 working days, and JLZ’s premises at 901 South Howard 

Avenue to phase 13, totaling 43 working days. 

234.! The City’s phasing assigns JDJ’s premises at 1015 South Howard Avenue to 

phase 10, totaling 60 working days. 

235.! The City’s phasing assigns the premises of other members of the Business 

Class at 927, 711, 701 and 611 South Howard Avenue to phases totaling between 30 and 

55 working days each. 

236.! The phases and working days assigned to Plaintiffs’ premises and to the 

premises of other representative members of the Business Class are set out in Table 5 and 

depicted in Figure 14. 

Plaintiff or class member / 
premises 

Folio Use Phase(s) Working days of 
frontage work 

Bern’s Steak House – 1208 
& 1207 S Howard Ave; 804 
S Howard Ave 

1860750000; 
1176651202; 
1861190000 

Restaurant; parking 7–9; 14–15 210; 86 

HTLVI Tampa / Epicurean 
Hotel – 1207 & 1226 S 
Howard Ave 

1176651204; 
1860960000 

Hotel; restaurant 6–8; 6–7 110; 65 
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Plaintiff or class member / 
premises 

Folio Use Phase(s) Working days of 
frontage work 

JL Ciccio, Lanza Soho and 
JLZ (Ciccio Restaurant 
Group) – 1101, 915 & 901 S 
Howard Ave 

1174980000; 
1173370000; 
1173900000 

Restaurants 9–10; 12–13; 
13 

190; 83; 43 

JDJ Properties / Water + 
Flour – 1015 S Howard 
Ave 

1174970000 Restaurant 10 60 

SOHO Collection / Dry 
Bar / Optics SoHo – 711 S 
Howard Ave 

1176650612 Retail condominium 15 50 

SOHO Pointe / Radiant 
Waxing / Face Foundrié – 
701 S Howard Ave 

1176650724 Retail condominium 15 50 

Soho Square Group – 927 S 
Howard Ave 

1173340000 Mixed-use retail 11–12 55 

Avanti Hyde Park – 611 S 
Howard Ave 

1172990000 Drug store 17 30 

Table 5 – Plaintiffs (first four rows) and other representative members of the Business Class, their prem-
ises, and the City’s phasing durations (City phasing, May 2026; working days per phase per City sched-

ule). 

 
Figure 14 – The premises of Plaintiffs and the other representative members of the Business Class in Ta-

ble 5, the construction phases assigned to each by the City’s phasing, and the number of working days 
during which the excavation occupies each frontage. 
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237.! Defendants’ practices are ongoing. 

H. The Project as Designed, Priced and Sold Violates the Statutes and Rules That 
Govern It 

238.! Section 471.033(1)(g), Florida Statutes, proscribes “fraud or deceit, negli-

gence, incompetence, or misconduct, in the practice of engineering.” 

239.! Rule 61G15-19.001(4), Florida Administrative Code, defines negligence in 

the practice of engineering to include the failure to have due regard for acceptable stand-

ards of engineering principles. 

240.! Rule 61G15-19.001(4) also requires a professional engineer to approve and 

seal only documents that conform to acceptable engineering standards and that safe-

guard the life, health, property and welfare of the public. 

241.! Rule 61G15-19.001(6)(a), Florida Administrative Code, defines misconduct 

to include “omitting relevant and pertinent information” from a professional report or 

statement when the omission reasonably could lead to a fallacious conclusion by the cli-

ent or the public. 

242.! The PER omits the water use permit required for construction dewatering. 

243.! The PER omits the authorization required to discharge groundwater pro-

duced by dewatering. 

244.! The PER omits the sovereign submerged lands authorization required for 

the outfall works in Hillsborough Bay. 

245.! The PER does not address dewatering. 

246.! The PER reports the Project’s level of service only for a 5-year, 8-hour storm. 

247.! Atkins determined that a 5-year, 24-hour storm was the more appropriate 

design storm for the Project. 

248.! The PER omits any reference to the 5-year, 24-hour storm. 
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249.! The 60% Plans are based on the 5-year, 8-hour storm rather than the 5-year, 

24-hour storm. 

250.! The 60% Plans omit the excavation-support, dewatering and settlement de-

sign the Project requires. 

251.! Atkins signed and sealed the 60% Plans without the excavation-support de-

sign that acceptable engineering standards require to safeguard the adjoining buildings 

and the workers in the excavation. 

252.! Atkins’ 60% drainage design documentation misstates the stormwater-

treatment guidance that the District gave the City. 

253.! The PER’s benefit-cost analyses omit the economic cost to the businesses of 

the Corridor of the closure of South Howard Avenue during construction. 

254.! Those omissions and misstatements could lead, and did lead, the City and 

the public to conclude that the Project was fully designed and permittable as priced. 

255.! Atkins thereby violated section 471.033(1)(g), Florida Statutes, and Rule 

61G15-19.001(4) and (6)(a), Florida Administrative Code. 

256.! Kimmins adopted the 60% Plans and the PER as its design and priced the 

Project on them. 

257.! Because the 60% Plans contain no excavation-support design, the Guaran-

teed Maximum Price priced on them contains no item for excavation support or for com-

pliance with trench safety standards. 

258.! Section 553.63(1)(c), Florida Statutes, part of the Florida Trench Safety Act, 

requires a contractor’s bid for trench excavation more than five feet deep to include a 

separate item identifying the cost of compliance with the applicable trench safety stand-

ards. 
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259.! The Guaranteed Maximum Price includes open-cut trench excavation 18 to 

22 feet deep. 

260.! Kimmins’ Guaranteed Maximum Price proposal does not contain a sepa-

rate item identifying the cost of compliance with trench safety standards. 

261.! Kimmins thereby violated section 553.63(1), Florida Statutes. 

262.! Section 553.62, Florida Statutes, adopts the federal excavation standards in 

29 C.F.R. Part 1926, Subpart P, as the state trench safety standard. 

263.! Those standards require support systems such as shoring, bracing or un-

derpinning where excavation endangers the stability of adjoining buildings. 29 C.F.R. § 

1926.651(i)(1). 

264.! Those standards prohibit excavation below the level of the footing of an 

adjoining foundation without a support system or an engineer’s determination that the 

excavation will not affect the structure. 29 C.F.R. § 1926.651(i)(2). 

265.! The excavation will extend below the level of the footings of buildings ad-

joining the Corridor, including Plaintiffs’ buildings. 

266.! The bottom of the excavation will lie below the groundwater table. 

267.! Those standards prohibit work in an excavation in which water is accumu-

lating unless adequate precautions are taken. 29 C.F.R. § 1926.651(h)(1). 

268.! Neither the 60% Plans nor the Guaranteed Maximum Price provides the 

support systems, engineering determinations or water-control precautions those stand-

ards require. 

269.! The City operates its municipal separate storm sewer system under Na-

tional Pollutant Discharge Elimination System Permit No. FLS000008-004 issued by 

FDEP. 
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270.! Part II.A.4 of that permit requires the City to assure that flood management 

projects assess their impacts on the water quality of receiving waters. 

271.! Part III.A.4 of that permit requires stormwater treatment for all flood man-

agement projects as required by the District’s environmental resource permit rules. 

272.! The Project is a flood management project. 

273.! The City approved the Project without assessing its impact on the water 

quality of Hillsborough Bay. 

274.! The 60% Plans do not provide stormwater treatment for the stormwater 

discharged from box culverts through the outfall structure at Bayshore Boulevard into 

Hillsborough Bay. 

275.! Section 403.161(1)(b), Florida Statutes, makes it a violation of chapter 403 to 

fail to comply with a permit issued by FDEP. 

276.! Section 287.055(5)(a), Florida Statutes, and section 4.4 of Executive Order 

2023-7 require the City to negotiate a price for design-build services that it determines, 

after a detailed analysis of cost, to be fair, competitive and reasonable. 

277.! On information and belief, the City did not make any written determination 

that the Guaranteed Maximum Price is fair, competitive and reasonable. 

278.! The Project the City approved on September 17, 2026, differs materially in 

scope and cost from the Project described in the Request for Qualifications under which 

Kimmins was selected. 

279.! The City approved GMP-1 without the new competitive selection that sec-

tion 5.0 of Executive Order 2023-7 requires. 

280.! Section 8.06 of the City Charter provides: “No contract or purchase or the 

quantities thereof shall be split for the purpose of avoiding competitive bidding.” 
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281.! On information and belief, Defendants moved elements of the Project to 

later phases, and omitted the excavation-support system, to avoid a new competitive se-

lection, in violation of section 8.06 of the City Charter. 

282.! Section 373.413, Florida Statutes, requires an environmental resource per-

mit before construction of the Project begins. 

283.! No environmental resource permit application has been filed for the Pro-

ject. 

284.! On information and belief, Defendants deferred the Project’s permit appli-

cations until after the City approved the Guaranteed Maximum Price. 

285.! Section 373.219(1), Florida Statutes, requires a water use permit for the Pro-

ject’s construction dewatering. 

286.! No water use permit application has been filed for the Project. 

287.! On information and belief, Defendants do not plan on obtaining a water use 

permit for the Project’s construction dewatering. 

288.! Section 253.77, Florida Statutes, requires an authorization to place struc-

tures on sovereignty submerged lands for the outfall works. 

289.! The Guaranteed Maximum Price and 60% Plans call for the placement of 

additional structures on sovereignty submerged lands for the outfall works. 

290.! No sovereign submerged land authorization has been obtained for the out-

fall works. 

291.! On information and belief, Defendants do not plan on obtaining an author-

ization for the placement of additional structures on sovereignty submerged lands for the 

outfall work. 

292.! The recorded restrictive covenant on the contaminated site at 936 South 

Howard Avenue requires an FDEP-approved plan before any dewatering. 
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293.! No such FDEP-approved dewatering plan has been prepared. 

294.! The City’s schedule allows no time to obtain those permits and approvals 

in the sequence the law requires. 

295.! The Project cannot be built as designed, priced and scheduled without vio-

lating the statutes and rules identified in this Part. 

296.! Section 471.033(1)(g), Florida Statutes, proscribes fraud or deceit in the 

practice of engineering. 

297.! Rule 61G15-19.001(6)(a) proscribes untruthful, deceptive and misleading 

professional reports and statements and the omission of pertinent information from 

them. 

298.! A deceptive or misleading professional report or statement, or the omission 

of pertinent information from one, that violates those provisions is a per se violation of 

FDUTPA under section 501.203(3)(c), Florida Statutes. 

299.! The other violations alleged in this Part offend the established public policy 

of this State and are unfair acts and practices within the meaning of section 501.204(1), 

Florida Statutes. 

Class Representation 

300.! Under Florida Rule of Civil Procedure 1.220, Bern’s brings Counts I and II 

on its own behalf and on behalf of the Property Owner Class. 

301.! The Property Owner Class consists of all persons and entities who, as of the 

date of the order certifying the class, hold record title to real property abutting South 

Howard Avenue between West Swann Avenue and Bayshore Boulevard. 

302.! The Property Owner Class excludes the City, the State of Florida and its 

agencies, THEA, CSX Transportation, Inc., and any person whose identical claim against 

the City has been fully resolved. 
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303.! Under Florida Rule of Civil Procedure 1.220, Bern’s brings Counts III, IV 

and V on its own behalf and on behalf of the Business Class. 

304.! The Business Class consists of all persons and entities who, on or after Sep-

tember 17, 2026 and through completion of construction on South Howard Avenue, own 

or operate a business open to the public on a parcel abutting South Howard Avenue be-

tween West Swann Avenue and Bayshore Boulevard. 

305.! The Business Class excludes the City and its agencies, the State of Florida 

and its agencies, the Design-Build Defendants and their officers, employees and affiliates, 

and any person whose identical claim against any Defendant has been fully resolved. 

306.! Bern’s reserves the right to amend the definition of either class as discovery 

proceeds. 

307.! At least fifty-five separately assessed parcels, held by at least forty-seven 

owners, abut South Howard Avenue between West Swann Avenue and Bayshore Boule-

vard. 

308.! On information and belief, more than fifty businesses open to the public 

operate on those parcels. 

309.! The members of each class are so numerous that separate joinder of each 

member is impracticable. 

310.! The members of each class are identifiable from public records. 

311.! The claims of the Property Owner Class present common questions of law 

and fact. 

312.! Those questions include whether the City’s interest in the Corridor is a 

street easement or the fee, whether the box culvert is within the scope of that easement, 

and whether the City must acquire an interest from the abutting owners before it exca-

vates. 
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313.! The claims of the Business Class present common questions of law and fact. 

314.! Those questions include whether Defendants are engaged in trade or com-

merce, whether the practices alleged in Parts G and H are deceptive or unfair, and 

whether the members of the Business Class are aggrieved by them. 

315.! Bern’s claims are typical of the claims of the members of each class. 

316.! Bern’s holds title derived from the same Plats as the other members of the 

Property Owner Class. 

317.! Bern’s operates a business on the Corridor subject to the same design, price 

and schedule as the other members of the Business Class. 

318.! Bern’s will fairly and adequately protect the interests of each class. 

319.! Bern’s has no interest antagonistic to those of the members of either class. 

320.! Bern’s has retained counsel experienced in complex litigation against gov-

ernmental entities. 

321.! Defendants have acted or refused to act on grounds generally applicable to 

all members of each class, and Counts I through IV are therefore maintainable under Rule 

1.220(b)(2). 

322.! As to Count V, common questions predominate over individual questions. 

323.! As to Count V, class representation is superior to other available methods 

for adjudicating the controversy. 

324.! Count V is therefore maintainable under Rule 1.220(b)(3). 

325.! In the alternative, if class representation is unavailable as to any count, that 

count is asserted by each Plaintiff individually. 
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Count I — Declaratory Judgment: The Nature and Extent of the City’s Interest in the 
Corridor and the City’s Duty to Acquire Plaintiffs’ Subsurface Fee Before It Excavates 

(By Bern’s on behalf of the Property Owner Class and by the Owner Plaintiffs individually; the 
declarations concerning work outside the platted right-of-way by Bern’s, JLZ and Lanza individ-

ually) 

326.! Plaintiffs re-allege paragraphs 1 through 325 above. 

327.! This Count is brought by Bern’s on behalf of the Property Owner Class and 

by each Owner Plaintiff individually. 

328.! The City’s interest in the Corridor, other than the parcels identified in Table 

2, derives solely from the common-law dedication of Howard Avenue by the Plats. 

329.! That dedication vested in the public an easement for street purposes and 

did not convey the fee. Robbins v. White, 52 Fla. 613, 42 So. 841 (1907). 

330.! The Owner Plaintiffs hold the fee simple title to the land within South How-

ard Avenue from the boundary of each of their parcels to the centerline of the street, for 

the frontages alleged in Part A, subject only to the public street easement. 

331.! The City asserts that its existing right-of-way is sufficient to excavate the 

land beneath the street and to construct and permanently maintain the box culvert within 

it. 

332.! A public street easement is limited to the purposes of the dedication. 

333.! It may not be enlarged beyond the rights reasonably incident to its pre-

scribed use. Burkart v. City of Fort Lauderdale, 168 So. 2d 65, 69 (Fla. 1964). 

334.! The box culvert is not reasonably incident to the use of South Howard Av-

enue as a street, because it is a regional conveyance for stormwater from outside the Cor-

ridor that neither the street nor the lots abutting it require. 
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335.! The excavation, excavation support and dewatering required to build the 

box culvert will burden Plaintiffs’ land beneath and beyond the street in ways that the 

dedication of a street did not contemplate. 

336.! The box culvert, and the excavation required to build it, are an additional 

servitude on Plaintiffs’ Subsurface Fee. 

337.! The City may impose an additional servitude on Plaintiffs’ land only by 

purchase or by eminent domain, upon payment of full compensation. Art. X, § 6(a), Fla. 

Const.; § 166.401, Fla. Stat.; chs. 73, 74, Fla. Stat. 

338.! A permanent physical occupation of private land authorized by govern-

ment is a taking for which compensation is due. Storer Cable T.V. of Fla., Inc. v. Summer-

winds Apartments Assocs., Ltd., 493 So. 2d 417 (Fla. 1986). 

339.! The City has no right to enter upon, excavate or construct improvements on 

the portions of the parcels at 804, 901 and 915 South Howard Avenue that lie outside the 

platted right-of-way. 

340.! A bona fide, actual, present and practical need exists for a declaration of the 

parties’ respective rights. 

341.! Plaintiffs are in doubt as to their rights. §§ 86.011, 86.021, Fla. Stat. 

342.! To the extent the City claims the fee of, or an interest beyond the street ease-

ment in, the land within South Howard Avenue, that claim is a cloud on Plaintiffs’ title 

that should be removed under section 65.021, Florida Statutes. 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment: 

a.! certifying the Property Owner Class under Florida Rule of Civil Procedure 

1.220, appointing Bern’s as its representative and undersigned counsel as class counsel; 
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b.! declaring that the City’s interest in the right-of-way of South Howard Ave-

nue between West Swann Avenue and Bayshore Boulevard, other than the discrete par-

cels described in Table 2, is a public easement for street purposes created by the plats 

identified in Composite Exhibit “B”, and that the City does not hold the fee simple title 

to that right-of-way; 

c.! declaring that each Owner Plaintiff holds the fee simple title to the land 

within South Howard Avenue lying between the boundary of its parcel and the centerline 

of the street, for the length of its frontage alleged in Part A, subject only to the public 

street easement; 

d.! quieting Plaintiffs’ title to that land against the City’s claim of fee ownership 

of, or of any interest beyond the public street easement in, that land, to the extent the City 

asserts one; 

e.! declaring that the public street easement in South Howard Avenue within 

the Corridor does not authorize the City, or Kimmins acting for the City, to excavate 

Plaintiffs’ Subsurface Fee to the depth and width required by the 60% Plans or to con-

struct and permanently maintain within it the 10! x 10! box culvert designed in those 

Plans, a stormwater conveyance whose purpose is to collect and convey stormwater from 

areas outside the Corridor and from the Lee Roy Selmon Expressway to Hillsborough 

Bay; 

f.! declaring that the construction and permanent maintenance of the 10! x 10! 

box culvert designed in the 60% Plans within Plaintiffs’ Subsurface Fee, and the excava-

tion required to place it, would constitute an additional servitude upon Plaintiffs’ land 

not within the scope of the public street easement; 
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g.! declaring that, if the City does not already hold an interest in Plaintiffs’ Sub-

surface Fee sufficient to construct, permanently maintain and perform the temporary con-

struction activities required for the box culvert designed in the 60% Plans, the City may 

not excavate Plaintiffs’ Subsurface Fee for the purpose of installing the box culvert de-

signed in the 60% Plans, or install or maintain that culvert within Plaintiffs’ Subsurface 

Fee, unless and until it acquires from each affected Plaintiff, by purchase or by condem-

nation under section 166.401 and chapters 73 and 74, Florida Statutes, an interest in that 

land sufficient for that purpose, upon payment of full compensation; 

h.! declaring that Kimmins, as the City’s contractor, holds no greater right to 

enter, excavate or occupy Plaintiffs’ Subsurface Fee than the City holds; 

i.! declaring that the portions of the parcels at 804, 901 and 915 South Howard 

Avenue on which the Project plans show work outside the platted right-of-way of South 

Howard Avenue, as depicted in Map Exhibits 5, 7 and 8 of Composite Exhibit “E”, are 

the private property of Bern’s, JLZ and Lanza, respectively, and are not within the public 

street easement; 

j.! declaring that neither the City nor Kimmins has any right to enter upon, 

excavate, or construct improvements on those portions of Plaintiffs’ parcels unless and 

until the City obtains the written agreement of the affected Plaintiff or acquires the nec-

essary interest by purchase or by condemnation under chapter 73 or chapter 74, Florida 

Statutes; 

k.! awarding Plaintiffs their costs; and 

l.! granting such other and further relief as the Court deems just and proper. 
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Count II — Injunctive Relief: Coercive and Supplemental Relief Under Sections 
86.011 and 86.061, Florida Statutes 

(By Bern’s on behalf of the Property Owner Class and by the Owner Plaintiffs individually) 

343.! Plaintiffs re-allege paragraphs 1 through 325 above. 

344.! This Count is brought by Bern’s on behalf of the Property Owner Class and 

by each Owner Plaintiff individually. 

345.! Sections 86.011 and 86.061, Florida Statutes, authorize coercive and supple-

mental relief to give effect to a declaratory judgment. 

346.! Plaintiffs have a clear legal right to be free from the excavation and occupa-

tion of their land by the City and Kimmins unless and until the City acquires the right to 

do so. 

347.! Unless enjoined, the City and Kimmins will excavate Plaintiffs’ Subsurface 

Fee and enter Plaintiffs’ land outside the right-of-way on the schedule the City has fixed. 

348.! The resulting injury is irreparable, because the removal of Plaintiffs’ soil, 

the loss of support to their buildings and the permanent placement of a concrete structure 

beneath their land cannot be undone. 

349.! Plaintiffs have no adequate remedy at law. 

350.! The requested injunction serves the public interest. 

WHEREFORE, Plaintiffs respectfully request that this Court, upon entry of the 

declarations requested in Count I, enter judgment: 

a.! certifying the Property Owner Class under Florida Rule of Civil Procedure 

1.220, appointing Bern’s as its representative and undersigned counsel as class counsel; 

b.! enjoining the City and Kimmins, and their agents, contractors and subcon-

tractors, from excavating Plaintiffs’ Subsurface Fee for the purpose of installing the box 
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culvert designed in the 60% Plans, and from installing that culvert within Plaintiffs’ Sub-

surface Fee, unless and until the City has acquired the necessary interest from the affected 

Plaintiff by purchase or by condemnation under chapter 73 or chapter 74, Florida Stat-

utes; 

c.! enjoining the City and Kimmins, and their agents, contractors and subcon-

tractors, from entering upon or constructing improvements on the portions of the parcels 

at 804, 901 and 915 South Howard Avenue lying outside the platted right-of-way of South 

Howard Avenue unless and until the City has obtained the affected Plaintiff’s written 

agreement or acquired the necessary interest; 

d.! retaining jurisdiction to grant such further supplemental relief as may be 

necessary or proper to give effect to the declarations entered; 

e.! awarding Plaintiffs their costs; and 

f.! granting such other and further relief as the Court deems just and proper. 

Count III — FDUTPA: Declaratory Relief Under Section 501.211(1), Florida Statutes 

(By Bern’s on behalf of the Business Class and by all Plaintiffs individually; against the City, 
Kimmins and Atkins) 

351.! Plaintiffs re-allege paragraphs 1 through 325 above. 

352.! This Count is brought by Bern’s on behalf of the Business Class and by each 

Plaintiff individually, against the City, Kimmins and Atkins, for declaratory relief under 

section 501.211(1), Florida Statutes. 

353.! Each Defendant is engaged in trade or commerce within the meaning of 

section 501.203(8), Florida Statutes. 

354.! The representations, omissions and practices alleged in Part G are decep-

tive, because they are likely to mislead a business acting reasonably in the circumstances, 

to its detriment. 
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355.! Those representations, omissions and practices are unfair, because they of-

fend established public policy and are oppressive, unscrupulous and substantially inju-

rious to consumers. 

356.! Defendants’ practices have caused and are likely to cause substantial injury 

to consumers, including the members of the Business Class and others who pay the As-

sessment. 

357.! Those consumers will bear, through the Assessment, the cost of the excava-

tion-support system and the other work omitted from the Guaranteed Maximum Price. 

358.! The frontages of the members of the Business Class will be excavated and 

closed for the periods shown in Table 5. 

359.! That injury is not reasonably avoidable by those consumers. 

360.! The Assessment is mandatory and is collected with ad valorem taxes. 

361.! No member of the Business Class can decline to pay the Assessment, obtain 

stormwater service elsewhere or prevent the excavation of its frontage. 

362.! That injury is not outweighed by any countervailing benefit to consumers 

or to competition. 

363.! The omission of the excavation-support system from the 60% Plans and the 

Guaranteed Maximum Price benefits no consumer. 

364.! Those representations, omissions and practices violate section 501.204(1), 

Florida Statutes. 

365.! The deceptive and misleading reports and statements, and the omissions of 

pertinent information, by which Atkins violated section 471.033(1)(g), Florida Statutes, 

and Rule 61G15-19.001(6)(a), Florida Administrative Code, as alleged in Part H, are per 

se violations of FDUTPA under section 501.203(3)(c), Florida Statutes. 
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366.! The other violations alleged in Part H are unfair acts and practices in viola-

tion of section 501.204(1), Florida Statutes. 

367.! Independently of section 501.203(3)(c), the acts and omissions of Atkins al-

leged in Part H are deceptive acts and practices in violation of section 501.204(1), Florida 

Statutes. 

368.! Defendants have violated, are violating, and are otherwise likely to violate 

FDUTPA. 

369.! Plaintiffs and the members of the Business Class are persons aggrieved by 

those violations within the meaning of section 501.211(1), Florida Statutes. 

370.! Defendants' practices have caused and are likely to cause injury and detri-

ment to consumers. 

371.! Plaintiffs’ rights, and the rights of the members of the Business Class, have 

been, are being and will be adversely affected by those violations. 

372.! That injury is actual and imminent, not speculative. 

373.! A bona fide, actual, present and practical need exists for a declaration of the 

parties’ rights under FDUTPA before excavation of South Howard Avenue begins. 

374.! Plaintiffs have retained undersigned counsel and are entitled to recover 

their reasonable attorney’s fees and costs under section 501.2105, Florida Statutes. 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment: 

a.! certifying the Business Class under Florida Rule of Civil Procedure 1.220, 

appointing Bern’s as its representative and undersigned counsel as class counsel; 

b.! declaring that Kimmins and Atkins, in designing, pricing, promoting and 

constructing the Project for consideration, are engaged in trade or commerce within the 
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meaning of section 501.203(8), Florida Statutes, and that the City, in providing storm-

water service for the Assessment and in promoting the Project to the businesses that pay 

for it, is engaged in trade or commerce within the meaning of the same section; 

c.! declaring that the representations, omissions and practices described in 

Part G — including the Design-Build Defendants’ representations that the 60% Plans are 

a complete and constructible design, that the Project can be built within the existing right-

of-way as designed for the Guaranteed Maximum Price, that construction will proceed 

in short phases with prompt restoration on the published schedule, and that the CSX 

crossing and the Bayshore Boulevard outfall have been designed and are permittable, 

and their failure to disclose the excavation-support, dewatering, settlement, contamina-

tion, crossing, outfall and land-acquisition requirements and costs of the Project, and their 

omission of the excavation-support system from the 60% Plans and the Guaranteed Max-

imum Price for the purpose of keeping the price below the re-selection threshold of Ex-

ecutive Order 2023-7 — and the City’s adoption and republication of those representa-

tions, constitute unfair or deceptive acts or practices in the conduct of trade or commerce 

in violation of section 501.204(1), Florida Statutes; 

d.! declaring that the deceptive and misleading reports and statements, and the 

omissions of pertinent information, described in Part H violate section 471.033(1)(g), Flor-

ida Statutes, and Rule 61G15-19.001(6)(a), Florida Administrative Code, and constitute 

per se violations of FDUTPA under section 501.203(3)(c), Florida Statutes, and that the 

remaining acts and omissions described in Part H constitute unfair acts and practices in 

the conduct of trade or commerce in violation of section 501.204(1), Florida Statutes; 

e.! declaring that Defendants, by the acts and practices described in Parts G 

and H, have violated, are violating, and are otherwise likely to violate FDUTPA; 
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f.! awarding Plaintiffs and the Business Class their reasonable attorney’s fees 

and costs under section 501.2105, Florida Statutes; and 

g.! granting such other and further relief as the Court deems just and proper. 

Count IV — FDUTPA: Injunctive Relief Under Section 501.211(1), Florida Statutes 

(By Bern’s on behalf of the Business Class and by all Plaintiffs individually; against the City, 
Kimmins and Atkins) 

375.! Plaintiffs re-allege paragraphs 1 through 325 above. 

376.! This Count is brought by Bern’s on behalf of the Business Class and by each 

Plaintiff individually, against the City, Kimmins and Atkins, for injunctive relief under 

section 501.211(1), Florida Statutes. 

377.! Each Defendant is engaged in trade or commerce within the meaning of 

section 501.203(8), Florida Statutes. 

378.! The representations, omissions and practices alleged in Parts G and H are 

deceptive and unfair acts and practices in violation of section 501.204(1), Florida Statutes. 

379.! The deceptive and misleading reports and statements, and the omissions of 

pertinent information, by which Atkins violated section 471.033(1)(g), Florida Statutes, 

and Rule 61G15-19.001(6)(a), Florida Administrative Code, as alleged in Part H, are per 

se violations of FDUTPA under section 501.203(3)(c), Florida Statutes. 

380.! Defendants have violated, are violating, and are otherwise likely to violate 

FDUTPA. 

381.! Plaintiffs and the members of the Business Class are persons aggrieved by 

those violations within the meaning of section 501.211(1), Florida Statutes. 

382.! Defendants' practices have caused and are likely to cause injury and detri-

ment to consumers. 

10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 56



 
 

Page 57 

383.! Plaintiffs’ rights, and the rights of the members of the Business Class, have 

been, are being and will be adversely affected by those violations. 

384.! That injury is actual and imminent, not speculative. 

385.! Unless Defendants are enjoined, excavation of the Business Class members’ 

frontages will begin under a design and price that Defendants know to be incomplete. 

386.! Plaintiffs and the members of the Business Class will suffer irreparable in-

jury for which they have no adequate remedy at law. 

387.! The requested injunction serves the public interest and is narrowly tailored. 

388.! Plaintiffs have retained undersigned counsel and are entitled to recover 

their reasonable attorney’s fees and costs under section 501.2105, Florida Statutes. 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment: 

a.! certifying the Business Class under Florida Rule of Civil Procedure 1.220, 

appointing Bern’s as its representative and undersigned counsel as class counsel; 

b.! enjoining Defendants, and their officers, employees, agents, consultants, 

contractors and subcontractors, from representing to the City Council, to the members of 

the Business Class or to the public that the 60% Plans are a complete and constructible 

design of the Project, that the Project can be built within the existing right-of-way as de-

signed for the Guaranteed Maximum Price, that the Guaranteed Maximum Price includes 

the excavation-support system the Project requires, that construction will proceed in 

short phases with prompt restoration on the published schedule, or that the CSX crossing 

and the Bayshore Boulevard outfall have been designed and are permittable, or that the 

Project can be built on the published schedule without the permits and authorizations 

identified in Part H, and from otherwise continuing the unfair and deceptive acts and 

practices described in Part G; 
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c.! requiring Defendants to correct those representations by written notice to 

each member of the Business Class, and requiring the City to correct them by written 

notice to the City Council and on the Project website; 

d.! enjoining Defendants from commencing excavation for the box culvert on 

the frontage of any member of the Business Class unless and until the Design-Build De-

fendants have prepared, signed and sealed an excavation-support, dewatering, settle-

ment and vibration design for that reach of the Project, prepared in compliance with the 

Florida Trench Safety Act, sections 553.60 through 553.64, Florida Statutes, and the stand-

ards it adopts, and a pre-construction condition survey of that member’s premises, and 

Defendants have delivered to that member a written disclosure of the dates and duration 

of the closure of its frontage, driveways and access, the depth and width of the excava-

tion, and the support, dewatering and monitoring measures that will be employed; 

e.! retaining jurisdiction to enforce the injunction; 

f.! awarding Plaintiffs and the Business Class their reasonable attorney’s fees 

and costs under section 501.2105, Florida Statutes; and 

g.! granting such other and further relief as the Court deems just and proper. 

Count V — FDUTPA: Damages Under Section 501.211(2), Florida Statutes 

(By Bern’s on behalf of the Business Class and by all Plaintiffs individually; against Kimmins 
and Atkins only) 

389.! Plaintiffs re-allege paragraphs 1 through 325 above. 

390.! This Count is brought by Bern’s on behalf of the Business Class and by each 

Plaintiff individually, against Kimmins and Atkins only, for damages under section 

501.211(2), Florida Statutes. 

391.! Kimmins and Atkins are each engaged in trade or commerce within the 

meaning of section 501.203(8), Florida Statutes. 
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392.! The representations, omissions and practices of the Design-Build Defend-

ants alleged in Part G are deceptive and unfair acts and practices in violation of section 

501.204(1), Florida Statutes. 

393.! The deceptive and misleading reports and statements, and the omissions of 

pertinent information, by which Atkins violated section 471.033(1)(g), Florida Statutes, 

and Rule 61G15-19.001(6)(a), Florida Administrative Code, as alleged in Part H, are per 

se violations of FDUTPA under section 501.203(3)(c), Florida Statutes. 

394.! Kimmins’ violation of section 553.63(1), Florida Statutes, alleged in Part H 

is an unfair act and practice in violation of section 501.204(1), Florida Statutes. 

395.! Independently of section 501.203(3)(c), the acts and omissions of Atkins al-

leged in Part H are deceptive acts and practices in violation of section 501.204(1), Florida 

Statutes. 

396.! Plaintiffs and the members of the Business Class have suffered a loss and 

actual damages as a result of those violations. 

397.! Those damages include the damage to their buildings, foundations and im-

provements from an excavation designed and priced without shoring or sidewall protec-

tion. 

398.! Those damages include the contamination of their land and groundwater 

by the contaminated groundwater that the dewatering of the excavation will release. 

399.! Those damages include the cost of modifying, reconnecting or replacing the 

permitted stormwater management systems that the excavation severs, approximately 

$9,570,000 in the aggregate. 

400.! Those damages result directly from the design and price that Kimmins and 

Atkins represented as complete. 
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401.! Plaintiffs have retained undersigned counsel and are entitled to recover 

their reasonable attorney’s fees and costs under sections 501.211(2) and 501.2105, Florida 

Statutes. 

WHEREFORE, Plaintiffs respectfully request that this Court enter judgment: 

a.! certifying the Business Class under Florida Rule of Civil Procedure 1.220, 

appointing Bern’s as its representative and undersigned counsel as class counsel; 

b.! awarding Plaintiffs and the members of the Business Class their actual dam-

ages under section 501.211(2), Florida Statutes, in an amount to be determined at trial; 

c.! awarding Plaintiffs and the Business Class their reasonable attorney’s fees 

and costs under sections 501.211(2) and 501.2105, Florida Statutes; 

d.! awarding prejudgment interest as allowed by law; and 

e.! granting such other and further relief as the Court deems just and proper. 

Reservation of Claims 

402.! Plaintiffs reserve their claims for inverse condemnation and full compensa-

tion under Article X, section 6(a) of the Florida Constitution should the City or Kimmins 

enter upon or excavate Plaintiffs’ land before acquiring the right to do so. 

403.! Plaintiffs reserve their claims under sections 73.091 and 73.092, Florida Stat-

utes, in any condemnation the City may institute. 

404.! Plaintiffs reserve their rights as members of the SOHO Business Alliance, 

LLC in any action that entity may bring. 

405.! Nothing in this Complaint waives the individual claim of any member of 

either class for damage to its property or business. 
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Demand for Jury Trial 

406.! Plaintiffs, on their own behalf and on behalf of the Business Class, demand 

trial by jury on all Counts of all issues so triable as of right, including the claim for dam-

ages in Count V. 

DATED this 8th day of October, 2026. 

Respectfully submitted, 
 

/s/ Edward P. de la Parte, Jr.     
Edward P. de la Parte, Jr., Esq., FBN 236950 
Nicolas Q. Porter, Esq., FBN 677043 
Zachary L. Roper, Esq., FBN 1048245 
de la Parte, Gilbert, McNamara & Caldevilla, P.A. 
101 E. Kennedy Boulevard, Suite 3100 
Post Office Box 2350 
Tampa, Florida 33601-2350 
Telephone: (813) 229-2775 
Primary Email: edelaparte@dgfirm.com 
Primary Email: nporter@dgfirm.com 
Primary Email: zroper@dgfirm.com 
Secondary Email: serviceclerk@dgfirm.com 
COUNSEL FOR PLAINTIFFS AND THE PUTA-
TIVE CLASSES 
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EXHIBIT “A” 

Composite Exhibit — Vesting deeds of Plaintiffs’ parcels abutting 
South Howard Avenue: 804 S. Howard (OR 3109, p. 1787); 1208 S. 

Howard (OR 2137, p. 608); 1308 S. Howard (Instr. 2021446527); 1207 
and 1226 S. Howard — Special Warranty Deed, Bern’s Steak House, 

Inc. et al. to Mainsail Epicurean Hotel, LLLP (OR 21083, p. 1146), 
Special Warranty Deed, Bern’s Steak House, Inc. to Mainsail Epicu-
rean Hotel (Instr. 2021446526), and Special Warranty Deed, Mainsail 

Epicurean Hotel, LLLP to HTLVI Tampa LLC (Instr. 2026312596); 
1101 S. Howard (OR 23852, p. 1907); 1015 S. Howard (OR 10897, p. 
976) with Sidewalk Easement, JDJ Properties LLC to City of Tampa 

(OR 26927, p. 1002); 915 S. Howard (OR 22602, p. 618) with Right-of-
Way Encroachment Agreement (Instr. 2020122590); 901 S. Howard 

(OR 15314, p. 945); and the 1207 S. Howard parking-garage parcel — 
Bern’s vesting deeds for North Shore Subdivision Lots 1–8 and 11–

14, later replatted as Elamis Subdivision (OR 1927, p. 876 (1968) 
through OR 3908, p. 1495 (1982)) 
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EXHIBIT “A”

Vesting Deeds of Plaintiffs’ Parcels Abutting South Howard Avenue

A-1 Warranty Deed, Deforge to Bern’s Steak House, Inc. (804 S. Howard Ave.; Lots 1–4, Block 3, Swann and Howard
Avenues Subdivision, PB 9, p. 59), O.R. Book 3109, Page 1787 (Apr. 12, 1976).

A-2 Warranty Deed, Capitano to Bern’s Steak House, Inc. (1208 S. Howard Ave.; Lot 15, H.J. Watrous Addition to West
Hyde Park, Deed Book 9, p. 45), O.R. Book 2137, Page 608 (Feb. 24, 1970).

A-3 Deed, Mainsail Epicurean to Bern’s Steak House, Inc. (1308 S. Howard Ave.; Lot 1, Bongart’s Re-Subdivision, PB 9,
p. 53, and Lot 8, Block 25, West Hyde Park), Instr. No. 2021446527 (Sept. 2, 2021).

A-4 Special Warranty Deed, Bern’s Steak House, Inc. et al. to Mainsail Epicurean Hotel, LLLP (1207 S. Howard Ave.;
Hotel Parcels, Elamis Subdivision, PB 111, p. 134), O.R. Book 21083, Page 1146 (2012).

A-5 Special Warranty Deed, Bern’s Steak House, Inc. to Mainsail Epicurean Hotel (1226 S. Howard Ave.; Lots 34–35,
Hamner’s Subdivision, PB 9, p. 33), Instr. No. 2021446526 (Sept. 2, 2021).

A-6 Special Warranty Deed, Mainsail Epicurean Hotel, LLLP to HTLVI Tampa LLC (1207 and 1226 S. Howard Ave.;
Hotel Parcels A and B and air rights, Elamis Subdivision, PB 111, p. 134; Lots 34–37, Hamner’s Subdivision, PB 9, p.
33), Instr. No. 2026312596 (Aug. 6, 2026; rec. Aug. 11, 2026).

A-7 Warranty Deed, Kennedy to JL Ciccio, LLC (1101 S. Howard Ave.; N. 110 ft. of Lot 31, H.J. Watrous 2nd Addition,
PB 9, p. 57), O.R. Book 23852, Page 1907 (Feb. 1, 2016).

A-8 Warranty Deed, Just Good Business, Inc. to JDJ Properties, LLC (1015 S. Howard Ave.; Lots 28 and 29, H.J. Watrous
2nd Addition, PB 9, p. 57), O.R. Book 10897, Page 976 (June 15, 2001), with Sidewalk Easement, JDJ Properties LLC
to City of Tampa, O.R. Book 26927, Page 1002 (Aug. 19, 2019).

A-9 Warranty Deed, Free Course to Lanza Soho Properties, LLC (915 S. Howard Ave.; Lots 3–5, Rosevelt Park, PB 4, p.
99), O.R. Book 22602, Page 618 (June 2, 2014), with Right-of-Way Encroachment Agreement, City of Tampa and
Lanza Soho Properties, LLC, Instr. No. 2020122590 (Mar. 18, 2020).

A-10 Special Warranty Deed, Swain-Hoffman Trust to JLZ, LLC (901 S. Howard Ave.; Lots 1–3, Howard Terrace, PB 11, p.
11), O.R. Book 15314, Page 945 (Aug. 1, 2005).

A-11 Warranty Deed, Laxer to Bern’s Steak House, Inc. (1207 S. Howard Ave.; Lots 3, 4, 5 and 7, North Shore Subdivision,
PB 9, p. 57, and Lot 14, Hamner’s Subdivision), O.R. Book 1927, Page 876 (Aug. 12, 1968).

A-12 Deed, Murphy to Bern’s Steak House, Inc. (Lot 1, North Shore Subdivision), O.R. Book 2035, Page 171 (May 20,
1969).

A-13 Deed, Haber to Bern’s Steak House, Inc. (Lot 8, North Shore Subdivision), O.R. Book 2043, Page 625 (June 12, 1969).

A-14 Deed, Fleury to Bern’s Steak House, Inc. (Lot 2, North Shore Subdivision), O.R. Book 2138, Page 271 (Feb. 25, 1970).

A-15 Deed, Rich to Bern’s Steak House, Inc. (Lot 14, North Shore Subdivision), O.R. Book 2373, Page 33 (Oct. 1, 1971).

A-16 Deed, Valdes to Bern’s Steak House, Inc. (Lot 13, North Shore Subdivision), O.R. Book 2377, Page 161 (Oct. 12,
1971).

A-17 Deed, Hornung to Bern’s Steak House, Inc. (Lot 11, North Shore Subdivision), O.R. Book 2382, Page 72 (Oct. 22,
1971).

A-18 Deed, Williams to Bern’s Steak House, Inc. (Lot 12, North Shore Subdivision), O.R. Book 2679, Page 274 (May 21,
1973).

A-19 Deed, Game, as Guardian, to Bern’s Steak House, Inc. (Lot 6, North Shore Subdivision), O.R. Book 3908, Page 1495
(Feb. 3, 1982).

Items A-11 through A-19 are Bern’s vesting deeds for the North Shore Subdivision lots later replatted as Elamis Subdivision
(PB 111, p. 134), of which Lot 1 and Tract “A” (the 1207 S. Howard Ave. parking-garage parcel) remain in Bern’s.

Bern’s Steak House, Inc., et al. v. City of Tampa, et al. — Class Action Complaint for Declaratory Judgment, Injunctive Relief and Damages
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EXHIBIT “B” 

Composite Exhibit — Recorded plats dedicating South Howard Av-
enue and creating the abutting subdivisions: Swann and Howard 

Avenues Subdivision (PB 9/59); Howard Terrace (PB 11/11); Rose-
velt Park (PB 4/99); H.J. Watrous Addition to West Hyde Park (DB 
9/45); H.J. Watrous 2nd Addition and North Shore Subdivision (PB 
9/57); Hamner’s Subdivision (PB 9/33); Bongart’s Re-Subdivision 

(PB 9/53); West Hyde Park (PB 1/133); Courier City (PB 2/13); Wa-
trous Subdivision No. 2 (PB 2/52); Amelia Subdivision (PB 4/67); 
Uleta (PB 8/12); Parkland Estates (PB 10/72); and Elamis Subdivi-

sion (PB 111/134) 
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EXHIBIT “B”

Recorded Plats Dedicating South Howard Avenue and the Abutting Subdivisions

B-1 Swann and Howard Avenues Subdivision, Plat Book 9, Page 59 (1921)
B-2 Howard Terrace, Plat Book 11, Page 11 (1923)
B-3 Rosevelt Park, Plat Book 4, Page 99 (1907)
B-4 H.J. Watrous Addition to West Hyde Park, Deed Book 9, Page 45 (1921)
B-5 H.J. Watrous 2nd Addition to West Hyde Park and North Shore Subdivision, Plat Book 9, Page 57

(1921)
B-6 Hamner’s Subdivision, Plat Book 9, Page 33 (1920)
B-7 Bongart’s Re-Subdivision, Plat Book 9, Page 53 (1921)
B-8 West Hyde Park, Plat Book 1, Page 133 (1914)
B-9 Courier City, Plat Book 2, Page 13 (1902)
B-10 Watrous Subdivision No. 2, Plat Book 2, Page 52 (1904)
B-11 Amelia Subdivision, Plat Book 4, Page 67 (1907)
B-12 Uleta, Plat Book 8, Page 12 (1914)
B-13 Parkland Estates, Plat Book 10, Page 72 (1924)
B-14 Elamis Subdivision, Plat Book 111, Page 134 (2006) (replat of North Shore Subdivision lots)

Bern’s Steak House, Inc., et al. v. City of Tampa, et al. — Class Action Complaint for Declaratory Judgment, Injunctive Relief and Damages

10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 136



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 137



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 138



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 139



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 140



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 141



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 142



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 143



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 144



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 145



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 146



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 147



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 148



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 149



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 150



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 151



10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 152



 

 

EXHIBIT “C” 

Composite Exhibit — South Howard Flood Relief Project 60% De-
sign Plans, Volume I (AtkinsRéalis / Wade Trim, June 26, 2026), ex-
cerpts: Sheet 7 (General Notes, including Note 17); Sheet 11 (Drain-
age Map); Sheets 13–14 (Box Culvert Layout and Profile); Sheets 85–
99 (Typical Sections); plan and profile Sheets 125–153 (South How-

ard Avenue); Sheets 222–242 (Drainage Structure Sections); and 
Sheets 243–257 (Cross Sections) 
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EXHIBIT “C”

Excerpts of South Howard Flood Relief Project 60% Design Plans, Volume I
(AtkinsRealis / Wade Trim, June 22, 2026)

Sheet 7  General Notes (including Note 17).
Sheet 11  Drainage Map.
Sheets 13–14  Box Culvert Layout and Profile (10’ x 10’ RCBC, S-109 to S-149 and S-156 to Swann

Avenue).
Sheets 85–99  Typical Sections, South Howard Avenue, by station, showing the existing right-of-

way width (40’ to 63.5’) and the 10’ x 10’ reinforced concrete box culvert beneath the
centerline.

Sheets 125–153  Plan and profile sheets, South Howard Avenue (including Sheets 133–134 showing
curb inlets connected by 18-inch laterals to manhole risers on the box culvert).

Sheets 222–242  Drainage Structure Sections, South Howard Avenue, giving the invert elevation
of the 10’ x 10’ box culvert (el. 0.13 to 4.10, NAVD 88) and the existing ground and rim
elevations (el. 17.1 to 21.2) at each structure.

Sheets 243–257  Cross sections, South Howard Avenue, showing the box culvert (approximately 12’
by 12’ outside) at approximately 16.5 to 19 feet below finished grade, with no excavation-
support or trench-limit detail.

Bern’s Steak House, Inc., et al. v. City of Tampa, et al. — Complaint for Declaratory and Supplemental Relief
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EXHIBIT “D” 

Figure 5 (full size) — Schematic cross-section of South Howard Ave-
nue showing the platted right-of-way, the abutting owners’ fee to 

the centerline, and the proposed excavation for the 10! x 10! box cul-
vert 

10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 228



West R/W line East R/W lineCenterline of S. Howard Ave.

Existing right of way, approx. 40 60  (plats; Sheet 89)

Abutting building
(west owner s fee)

Abutting building
(east owner s fee)

Subsurface of
abutting parcel

Subsurface of
abutting parcel

Trench support
(sheet pile / trench box)

10  x 10
RCBC

Box 12  outside; excavation on the order of 20  wide
(plans show no trench limits or shoring)

Excavation approx.
16.5 19  deep
(grade el. 17 21;
invert el. 0.1 4.1)

cover

Fee of west abutter
(to centerline)

Fee of east abutter
(to centerline)

Schematic cross-section, South Howard Avenue (not to scale). Sources: 60% Plans Sheets 13, 89, 222-242 and 243-257 (Exhibit "C"); R/W Atlas Sheet J-11; recorded plats (Exhibit "B").
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EXHIBIT “E” 

Composite Exhibit — Map Exhibits 1–11, South Howard Flood Re-
lief Project plans vs. platted right-of-way (eleven parcels), dated July 

18, 2026 
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SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Parcels where proposed curb / sidewalk construction or construction access under the 30% Design Plans lies outside the City right-of-way

Prepared 7/18/26 from the 3/5/26 Sillman-Zemina "South Howard ROW Addresses" emails, the 30% Design Plans (1/20/26), and Hillsborough County Property Appraiser GIS parcel data

Index of exhibits (south to north):
 1. 2109 Bayshore Blvd  Bayshore Royal Condo Assoc Folio 1863175204 Sheet 95 Sidewalk outside ROW

 2. 1400 S Howard Ave (Berns Park)  City of Tampa Folio 1862960000 Sheet 101 Sidewalk wedge at Howard/De Soto curb ramp (City-owned)

 3. 936 S Howard Ave (The Morrison)  Howard and Morrison LLC Folio 1861730000 Sheet 117 Sidewalk outside ROW (pavers; poss. hold-harmless agmt)

 4. 927 S Howard Ave  Soho Square Group LLC Folio 1173340000 Sheet 117 Sidewalk outside ROW

 5. 915 S Howard Ave (Green Lemon)  Lanza Soho Properties LLC Folio 1173370000 Sheet 117 Sidewalk outside ROW

 6. 904 S Howard Ave (surface lot)  Paul Jaouen Folio 1861330000 Sheet 119 Existing sidewalk 1.5 ft outside ROW; proposed work beyond ROW

 7. 901 S Howard Ave (Daily Eats)  JLZ LLC (Ciccio Group) Folio 1173900000 Sheet 119 Sidewalk outside ROW

 8. 804 S Howard Ave (Berns warehouse)  Berns Steak House Folio 1861190000 Sheet 122 All work at Inman Ave outside ROW; MAA garage access

 9. 712 S Howard Ave (MAA SOHO Square)  MAA WWARRS LLC Folio 1861090500 Sheet 124 Sidewalk + roadway outside ROW at Inman; sidewalk to Swann (pavers; poss. hold

10. 711 S Howard Ave (SOHO Collection)  Soho Collection A Con Folio 1176650612 Sheet 124 Sidewalk + delivery pull-off outside ROW

11. 701 S Howard Ave (SOHO Pointe)  Soho Pointe HOA Folio 1176650724 Sheet 124 Sidewalk outside ROW; curb ramp at Swann/Moody

Sources: City of Tampa / AtkinsRéalis SHFR 30% Design Plans (1/20/26) with Sillman 3/5/26 orange ROW-conflict highlighting; Hillsborough County Property Appraiser
GIS parcel layer (retrieved 7/18/26); Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; Sillman (COT) emails 3/5/26.
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel frontage line = EX. ROW line.
Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman (COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= Bayshore Royal parcel line

PROPOSED 10  SIDEWALK + TYPE F
CURB extend EAST of EX. ROW onto
Bayshore Royal parcel (orange)

2109 BAYSHORE BLVD
(BAYSHORE ROYAL CONDO ASSOC)

50 FT

N

30% Design Plans, Sheet 95 of 197  parcel superimposed (magenta) N
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Property Appraiser parcel map

MAP EXHIBIT 1
2109 Bayshore Blvd    Bayshore Royal Condo Assoc

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1863175204  |  Bayshore Royal Condominium (common area)  |  2.1 ac

CONFLICT (per project team emails):
Sidewalk outside of ROW (Hartman 2/27/26).
One of the 9 parcels whose owners hold portions
of the existing sidewalk (Sillman 3/5/26).

Adjoining 1508 S Howard Condominium and 1504 S
Howard parcels shown dashed blue for reference.

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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30% Design Plans, Sheet 101 of 197 (excerpt)  S. Howard Ave at the De Soto /
W. Mississippi intersection area; Berns Park is the wedge parcel on the east side

Design-file screenshot attached to Hartman email
(3/4/26): R/W line vs. curb ramp at Howard/De Soto
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Property Appraiser
parcel map

MAP EXHIBIT 2
1400 S Howard Ave (Berns Park)    City of Tampa

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1862960000  |  Luna Park Revised Map, Lots 1-3 Block 3  |  0.31 ac

CONFLICT:
Small wedge of sidewalk
outside of ROW at the curb
ramp at the Howard / De Soto
intersection (Hartman 3/4/26,
screenshot above).

City-owned parcel: "Bern's
Park is owned by the City so
that should be a non-issue
with the sidewalk restoration"
(Sillman 3/5/26).

Included as parcel 10-11 of
the Hartman conflict list.

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Sheet 101 excerpt shown for context (not parcel-registered). Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman (COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= Morrison parcel line

PROPOSED 7.5  SIDEWALK + TYPE D
CURB / DROP CURB extend EAST of
EX. ROW onto Morrison parcel (orange)

936 S HOWARD AVE
(HOWARD AND MORRISON LLC)

50 FT

N

30% Design Plans, Sheet 117 of 197  parcel superimposed (magenta)
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Property Appraiser parcel map

MAP EXHIBIT 3
936 S Howard Ave (The Morrison Apts)    Howard and Morrison LLC

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1861730000  |  Uleta, Lots 1-14 Block 5 less road R/W  |  1.59 ac

CONFLICT (per project team emails):
Mixed-use building 930-936: sidewalk outside of
ROW (Hartman 2/27/26). Redeveloped ~a decade ago;
City ROW sidewalk restored with pavers; City may
hold a Maintenance, Use and Hold Harmless
Agreement (Sillman 3/5/26).

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= parcel line

PROPOSED 7.5  SIDEWALK + TYPE D CURB
extend WEST of EX. ROW onto
Soho Square parcel (orange)

927 S HOWARD AVE
(SOHO SQUARE GROUP LLC)

50 FT

N

30% Design Plans, Sheet 117 of 197  parcel superimposed (magenta)
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Property Appraiser parcel map

MAP EXHIBIT 4
927 S Howard Ave    Soho Square Group LLC

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1173340000  |  Rosevelt Park, Lots 1-2  |  0.28 ac

CONFLICT (per project team emails):
Mixed-use building 927-937: sidewalk outside of
ROW (Hartman 2/27/26). One of the 9 parcels whose
owners hold portions of the existing sidewalk
(Sillman 3/5/26).

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= parcel line

PROPOSED 7.5 -10  SIDEWALK + CURB
extend WEST of EX. ROW onto
Lanza parcel (orange)

915 S HOWARD AVE
(LANZA SOHO PROPERTIES LLC)

50 FT

N

30% Design Plans, Sheet 117 of 197  parcel superimposed (magenta)
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Property Appraiser parcel map

MAP EXHIBIT 5
915 S Howard Ave (Green Lemon)    Lanza Soho Properties LLC (Ciccio Group)

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1173370000  |  Rosevelt Park, Lots 3-5  |  0.41 ac

CONFLICT (per project team emails):
Sidewalk outside of ROW (Hartman 2/27/26). One of
the 9 parcels whose owners hold portions of the
existing sidewalk; Ciccio Group with 901 S Howard
(Sillman 3/5/26).
Frontage continues onto Sheet 119 (north of
STA 135+50).

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= Jaouen parcel line

PROPOSED 10  SIDEWALK + TYPE F CURB
extend EAST of EX. ROW onto Jaouen
parcel (orange). Existing sidewalk is
already 1.5 ft outside the ROW (Hartman)

904 S HOWARD AVE (PAUL JAOUEN)
surface lot across from Daily Eats50 FT

N

30% Design Plans, Sheet 119 of 197  parcel superimposed (magenta)
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Property Appraiser parcel map

MAP EXHIBIT 6
904 S Howard Ave (surface parking lot)    Paul Jaouen

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1861330000  |  Hamner's Howard Ave Subdivision, Lots 14-16  |  0.36 ac

CONFLICT (per project team emails):
Existing sidewalk 1.5 ft outside the ROW; parking
lot across from Daily Eats (Hartman 3/4/26). Owner
out of state (Sillman 3/5/26).

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= parcel line

PROPOSED 10  SIDEWALK + TYPE F
CURB extend WEST of EX. ROW onto
JLZ parcel (orange)

901 S HOWARD AVE
(JLZ LLC  DAILY EATS)

50 FT

N

30% Design Plans, Sheet 119 of 197  parcel superimposed (magenta)
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Property Appraiser parcel map

MAP EXHIBIT 7
901 S Howard Ave (Daily Eats)    JLZ LLC (Ciccio Group)

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1173900000  |  Howard Terrace, Lots 1-3  |  0.32 ac

CONFLICT (per project team emails):
Sidewalk outside of ROW (Hartman 2/27/26). One of
the 9 parcels whose owners hold portions of the
existing sidewalk; Ciccio Group with 915 S Howard
(Sillman 3/5/26).

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= Berns parcel line

W. INMAN AVE: all proposed work at
Inman is outside the ROW; Inman is the
access route to the MAA garage past
the Berns parcel (orange area)

804 S HOWARD AVE
(BERNS STEAK HOUSE)

50 FT

N

30% Design Plans, Sheet 122 of 197  parcel superimposed (magenta) N
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Property Appraiser parcel map

MAP EXHIBIT 8
804 S Howard Ave (Berns warehouse parcel)    Berns Steak House

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1861190000  |  Swann and Howard Avenues Sub, Lots 1-4 Blk 3 + S 25 ft closed Inman  |  0.69 ac

CONFLICT (per project team emails):
"All work at Inman Ave which is outside of ROW"
(Hartman 2/27/26). Construction access issue to
MAA garage past 804 S Howard; City researching a
possible temporary drainage and utility easement
on the Berns side of Inman; east half of Inman was
vacated to MAA SOHO Square including a temporary
easement to the garage (Sillman 3/5/26).

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= MAA parcel line

PROPOSED 8 -10  SIDEWALK + TYPE F
CURB extend EAST of EX. ROW onto
MAA parcel (orange)

712 S HOWARD AVE
(MAA WWARRS LLC)

50 FT

N

30% Design Plans, Sheet 124 of 197  parcel superimposed (magenta)
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MAP EXHIBIT 9
712 S Howard Ave (MAA SOHO Square Apts)    MAA WWARRS LLC

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1861090500  |  Swann and Howard Avenues Subdivision  |  4.09 ac

CONFLICT (per project team emails):
Mixed-use 702-718: sidewalk and roadway outside
ROW at Inman, and sidewalk from Inman toward Swann
(Hartman 2/27/26). Redeveloped ~a decade ago; City
ROW sidewalk restored with pavers; City may hold a
Maintenance, Use and Hold Harmless Agreement
(Sillman 3/5/26).

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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EX. ROW LINE (red)
= parcel line

PROPOSED 7.5  SIDEWALK + TYPE D
CURB extend WEST of EX. ROW onto
SOHO Collection parcel (orange)711 S HOWARD AVE

(SOHO COLLECTION HOA)

50 FT

N

30% Design Plans, Sheet 124 of 197  parcel superimposed (magenta)
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Property Appraiser parcel map

MAP EXHIBIT 10
711 S Howard Ave (SOHO Collection)    Soho Collection A Condominium HOA

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1176650612  |  Soho Collection A Condominium, Common Area  |  1.31 ac

CONFLICT (per project team emails):
Sidewalk and delivery pull-off outside of ROW at
711-717 S Howard (Hartman 2/27/26). One of the 9
parcels whose owners hold portions of the existing
sidewalk (Sillman 3/5/26).
Southern ~90 ft of frontage appears on Sheet 122.

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).

10/8/2026 6:49 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 241



EX. ROW LINE (red)
= parcel line

PROPOSED 7.5 -10  SIDEWALK + CURB
extend WEST of EX. ROW onto SOHO
Pointe parcel (orange); note ROW jog
at parcel line701 S HOWARD AVE

(SOHO POINTE HOA)

50 FT

N

30% Design Plans, Sheet 124 of 197  parcel superimposed (magenta)
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Property Appraiser parcel map

MAP EXHIBIT 11
701 S Howard Ave (SOHO Pointe)    Soho Pointe HOA

SOUTH HOWARD FLOOD RELIEF PROJECT  30% DESIGN vs. CITY RIGHT-OF-WAY
Folio 1176650724  |  Soho Pointe A Condominium, Common Area  |  1.5 ac

CONFLICT (per project team emails):
Mixed-use building: sidewalk outside of ROW and a
small section of curb ramp at the Swann/Moody
intersection (Hartman 2/27/26). One of the 9
parcels whose owners hold portions of the existing
sidewalk (Sillman 3/5/26).

SOURCES:
City of Tampa / AtkinsRéalis, SHFR 30% Design Plans (dated 1/20/26), S. Howard Ave Plan Sheets; orange highlighting of sidewalk areas outside EX. ROW per B. Sillman
(COT Mobility) email of 3/5/26, "ROW Verification Plans Sidewalks Highlighted."
Parcel boundaries, ownership and folio data: Hillsborough County Property Appraiser parcel layer (HC_Parcels, maps.hillsboroughcounty.org ArcGIS service, FL State
Plane West, NAD83), retrieved 7/18/26. Parcel record pages: hcpafl.org (search by folio).
Registration: HCPA parcel lines were superimposed on the plan sheets by matchline-station
and EX.-ROW-line registration at 1 in = 20 ft; positional tolerance approx. ±2 ft. Parcel
frontage line = EX. ROW line.  Conflict identifications: M. Hartman (AtkinsRéalis) emails 2/27/26 and 3/4/26; B. Sillman
(COT) emails 3/5/26 (1:36 PM owner list; 3:54 PM highlighted sheets).
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