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ENERGY AND CONSTRUCTION SERVICES CONTRACT 
 
This Energy and Construction Services Contract is entered into as of October 12, 2026 (the “Effective Date”) 
by and between Schneider Electric Buildings Americas, Inc. (“ESCO”) and City of Maryville, Missouri 
(“Customer”). 
 
ARTICLE 1 – DEFINITIONS 
 
1.1. “Change Order” means a written document executed by both parties for purposes of modifying the 

Scope of Work, the Project Price, the Project Time, the PASS Services, the PASS Fees, and/or the 
Performance Guarantee. 

1.2. “Contract” means this Energy and Construction Services Contract, together with the following 
schedules, exhibits, and other documents, each of which is attached hereto and incorporated 
herein by this reference: 

SCHEDULE I: Scope of Work: 
SCHEDULE II: Energy Services Schedules: 

Schedule II(A): Energy Services Definitions 
Schedule II(B): Performance Assurance Support Services Plan  
Schedule II(C): Performance Guarantee 
Schedule II(D): Measurement & Verification Plan  
Schedule II(E): Customer Responsibilities for Performance Guarantee 

1.3. “Date of Commencement” means the later of the Effective Date and the date on which ESCO 
receives payment of the Project Development Costs. 

1.4. “Deliverables” means the Products, Software, documents, and services provided under this 
Contract, together with the information and technologies included therein or therewith. 

1.5. “Energy Services Schedules” means Schedules II(A) – II(E) to this Contract.  

1.6. “Final Completion” means that Substantial Completion of the Project has been achieved and all 
Punch List Items have been completed.   

1.7. “Incentive Funds” mean tax credits, energy efficiency rebates, incentives and/or loan programs for 
which Customer may apply or otherwise be eligible in connection with the Project. 

1.8. “Notice” means written notice delivered in accordance with Section 11.1. 

1.9. “PASS Fee” has the meaning set forth in Schedule II(A). 

1.10. “PASS Plan” has the meaning set forth in Schedule II(A). 

1.11. “PASS Services” has the meaning set forth in Schedule II(A). 

1.12. “Performance Guarantee” has the meaning set forth in Schedule II(A). 

1.13. “Project” means the materials, equipment, labor, services and improvements to the Project Site(s) 
to be provided by ESCO in accordance with and subject to the terms and conditions of this Contract, 
as set forth in the Scope of Work.  For the avoidance of doubt, the Scope of Work shall represent 
the entirety of the intended and agreed upon scope of the Project. 

1.14. “Project Development Costs” means, collectively, (i) all costs and expenses incurred by ESCO in 
connection with designing, developing, or engineering the Project, along with (ii) 10% of the total 
Project Price for costs and expenses relating to procurement of equipment, materials, bonds, and 
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other project start-up and mobilization expenses. 

1.15. “Project Site(s)” means the facilities of the Customer on or at which Work is to be performed, as 
identified in the Scope of Work. 

1.16. “Scope of Work” means Schedule I and the contents thereof. 
 

1.17. “State” means Missouri. 
 

1.18. “Substantial Completion” (as used with respect to the Project as a whole or any discrete portion(s) 
of the Work, as appropriate) means the point at which such Work is operational, ready for use by 
Customer, and fully complete except for minor adjustments and/or corrections (“Punch List Items”).   
 

1.19. “Substantial Completion Letter” means a letter notifying Customer that Substantial Completion has 
been achieved with respect to the portion of the Work described therein.  
 

1.20. “Warranty Period” means one (1) year from the date set forth in the applicable Substantial 
Completion Letter, unless a different period is stated in the Scope of Work. 
 

1.21. “Work” means the services required to be performed by ESCO pursuant to the Scope of Work, 
whether completed or partially completed, and all materials, equipment, labor and services required 
to be provided in order for ESCO to perform such services in accordance with the terms and 
conditions of the Contract. Work may refer to the whole or parts of the Scope of Work. 
 

ARTICLE 2 - PROJECT PRICE  
 
2.1. Project Price. The total price of the Work to be performed by ESCO pursuant to this Contract shall 

be $1,106,205 (the “Project Price”).   
 

2.2. Schedule of Values.  ESCO will develop a schedule that delineates the items to be completed 
pursuant to the Scope of Work and apportions the Project Price among such items (“Schedule of 
Values”) and shall endeavor to provide such Schedule of Values to Customer within thirty (30) days 
of the Effective Date.  Within ten (10) business days of receipt, Customer shall review the Schedule 
of Values and shall advise ESCO if Customer identifies any items requiring correction or 
clarification.   

 
2.3. Payment of Project Development Costs.  Within thirty (30) days of the Effective Date, Customer 

shall make payment to ESCO for the Project Development Costs, as defined above.   
 

2.4. Invoicing and Payment.  ESCO shall invoice Customer monthly for progress payments based on 
the completion to date of items delineated on the Schedule of Values. Amounts invoiced must be 
paid or disputed by written Notice within thirty (30) days of the applicable invoice date.  If ESCO 
has not received payment of all undisputed amounts within thirty (30) days of the applicable invoice 
date, then a late penalty equal to one percent (1%) or the late penalty imposed by applicable law 
will be applied to the overdue amounts each month until paid.  Final Payment shall be paid in 
accordance with Section 6.4 (Final Payment). 
 

2.5. Payment of PASS Fees.  The PASS Fee and payment of the PASS Fee shall be as set forth in 
Schedule II(B). 
 

2.6. Withholding of Payment.  Upon providing written Notice of a payment dispute pursuant to Section 
2.4, Customer may withhold payment of amounts otherwise due hereunder (i) if ESCO repeatedly 
or materially fails, refuses or neglects to fulfill its obligations under this Contract, and (ii) Customer 
has provided written Notice of default to ESCO detailing the alleged failure, refusal, or neglect, and 
the failure, refusal, or neglect has not yet been cured. 
 

2.7. Taxes.   ESCO and Customer agree to take all necessary measures to comply with all tax laws and 
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regulations that apply to this Contract.  ESCO shall be responsible for and pay when due all taxes 
for which ESCO is liable by reason of the performance of this Contract.  Customer shall be 
responsible for and pay when due all taxes, if any, for which Customer is liable by reason of the 
performance of this Contract.  Any changes in foreign exchange rates, sales taxes, tariffs or other 
taxes, duties or charges occurring after the Effective Date that has an impact on the cost of the 
Project including any Deliverables or component or part thereof provided by ESCO in connection 
with the Scope of Work shall be chargeable to the Customer.   

 
ARTICLE 3 – ESCO’S PERFORMANCE OF THE WORK 
 
3.1. Standard of Performance.  ESCO shall supervise and direct the Work using such degree of care, 

skill and attention as is reasonably expected of professionals providing similar services within the 
State under similar circumstances (such circumstances to include, for example, conditions present 
at the Project Site(s) and any financial or other constraints applicable to the Project). ESCO shall 
be solely responsible for coordinating and/or performing all portions of the Work and shall have 
control over the means, methods, techniques, sequences and procedures used in the performance 
of the Work, unless the Scope of Work gives other specific instructions concerning these matters. 
All construction documents that are required to be prepared by ESCO in connection with the Work 
shall be prepared by qualified personnel and shall be in accordance with applicable codes, 
regulations, and laws.  The ESCO shall remain responsible for all Work performed, whether 
performed by the ESCO or its Subcontractors. 

 
3.2. Labor and Materials.  Unless otherwise provided in the Scope of Work, ESCO shall provide and 

pay for all labor, materials, tools, equipment, machinery, and transportation necessary for the 
proper execution and completion of the Work.  In the event a significant delay in acquiring materials 
or equipment or a significant increase in the price of materials or equipment occurs during the 
performance of the Contract by no fault of ESCO, the parties shall in good faith negotiate such 
changes (if any) as the parties deem equitable and appropriate under the circumstances and shall 
memorialize any agreed changes in a Change Order.   

 
3.3. Licenses and Compliance with Law.  ESCO currently has or shall timely obtain, and shall maintain, 

all such licenses, permits, qualifications and approvals as it is legally required to hold for 
performance of the Work.  ESCO shall comply with all applicable laws and regulations bearing 
ESCO’s performance of the Work.  

 
3.4. Incentive Funds.  ESCO makes no representation, warranty or guarantee that the Project or the 

performance thereof will entitle the Customer to receive any Incentive Funds.  Procurement, or lack 
thereof, of the Incentive Funds will not alter the Project Price, unless stated otherwise herein, or 
the payment timeline associated with payment of the Project Price.  Any and all rebate or incentive 
deposits paid by ESCO will be immediately returned to ESCO when received by Customer. 

 
3.5. Regular Working Hours. Work will be performed during normal working hours (meaning 8:00 a.m. 

to 5:00 p.m., local time, Monday through Friday, excluding ESCO holidays) unless the parties 
specifically agree otherwise in writing.  ESCO will use commercially reasonable efforts to minimize 
disturbances to Customer’s operations while performing the Work. 

 
3.6. Safety.  ESCO shall take reasonable precautions for safety of, and shall provide reasonable 

protection to prevent damage, injury or loss to, (1) employees performing the Work and other 
persons who may be affected thereby, (2) the Work and materials and equipment to be 
incorporated therein, and (3) other property at the Project Site(s) or adjacent thereto. 
 

3.7. Clean-Up. ESCO shall keep the Project Site(s) free from accumulation of waste materials and 
rubbish caused by its performance of the Work.  Upon completion of the Work, ESCO shall remove 
from the Project Site(s) all waste materials and rubbish caused by its performance of the Work, all 
of ESCO’s tools, equipment, machinery, and any surplus materials. 
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3.8. Employees.  
 
3.8.1. Responsibility for Employees.  ESCO is responsible for the supervision, direction, and 

control of its employees performing Work on the Project.  ESCO shall pay all wages, 
salaries, and other amounts due its employees in compliance with applicable law.   
 

3.8.2. No Unlawful Discrimination. ESCO represents and warrants that it is an equal opportunity 
employer and agrees that it shall not discriminate in violation of any applicable federal, 
state, or other law, rule, or regulation, including, but not limited, to discrimination against 
any employee or applicant for employment on account of such person's race, religion, 
color, national origin, ancestry, sex, or age.  

 
3.9. Subcontractors.  A “Subcontractor” is a person or entity that has a written contract with ESCO to 

perform a portion of the Work at the Project Site(s) (such written contract, a “Subcontract”). 
 
3.9.1. Use of Subcontractors.  ESCO may use one or more Subcontractors to perform portions 

of the Work.  If requested in writing by Customer, ESCO shall furnish in writing to Customer 
the names of the Subcontractors to whom ESCO plans to award Work. 
 

3.9.2. ESCO’s Responsibility for Subcontractors.  ESCO shall remain ultimately responsible for 
the performance of its obligations under this Contract and shall be responsible for the acts 
and omissions of its Subcontractors (and any persons and entities employed by such 
Subcontractors) in their performance of the Work.   

 
3.9.3. Subcontracts.  Each Subcontract shall be consistent with the terms and conditions of this 

Contract and shall require the Subcontractor, to the extent applicable to the scope, quality, 
character, and manner of the Work to be performed by the Subcontractor, to be bound to 
ESCO by the terms and conditions of this Contract and to assume all the obligations and 
responsibilities that ESCO assumes toward Customer thereunder.  No Subcontractor is 
intended to be or shall be deemed a third-party beneficiary of this Contract.  

 
3.9.4. Payment of Subcontractors.  ESCO shall timely pay each of its Subcontractors in 

accordance with their respective Subcontracts and in compliance with applicable law. 
 

3.10. Unforeseen Conditions.  “Unforeseen Conditions” means and includes any subsurface, concealed, 
latent or other physical conditions, including without limitation the presence of hazardous materials, 
that differ materially from those conditions contemplated in the Scope of Work or known by ESCO.  
In the event ESCO encounters Unforeseen Conditions that impact the Project, ESCO shall inform 
Customer of such conditions promptly and before such conditions are further disturbed.  To the 
extent ESCO incurs additional costs or delays as a result of Unforeseen Conditions, the parties 
shall execute a Change Order reflecting an equitable adjustment to the Project Price, the Project 
Time, and/or the Scope of Work, as appropriate. 
 

3.11. Hazardous Materials. 
 
3.11.1. Exclusion for Hazardous Materials.  The Work to be performed by ESCO pursuant to this 

Contract, and the compensation to be paid to ESCO hereunder, expressly excludes any 
Work of any nature associated or connected with the identification, abatement, cleanup, 
control or removal of environmentally hazardous materials, unless and except to the extent 
the Scope of Work provides otherwise. As used herein, “hazardous materials” shall be 
understood to include, but not be limited to, asbestos, lead, polychlorinated biphenyls 
(PCBs), mold, petroleum products, and any other material or substance known to have 
adverse health risks. Customer agrees that all duties and obligations in connection with 
any hazardous materials located at the Project Site(s) or affecting the Work are strictly the 
responsibility of Customer, unless and except to the extent ESCO expressly assumes such 
duties and obligations pursuant to the Scope of Work. Customer will provide any hazardous  
materials testing documentation and reports, and information from previous sources or 
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vendors used in hazardous materials testing.  Customer warrants and represents that, to 
the best of Customer’s knowledge, there are no hazardous materials at the Project Site(s) 
that will or would reasonably be expected to affect, be affected by, come in contact with, 
or otherwise impact or interfere with the Work, unless and except to the extent the Scope 
of Work provides otherwise. 
 

3.11.2. Responsibilities Upon Encounter.  If, in performing or preparing to perform the Work, ESCO 
encounters or has reason to suspect the presence of hazardous materials of a different 
type or in a different amount or location than described in the Scope of Work, ESCO is 
authorized to immediately cease any and all Work that may be affected thereby, and ESCO 
will promptly notify Customer of the conditions discovered. Should ESCO stop Work 
because of the discovery or suspicion of hazardous materials, the time for performance of 
ESCO’s Work or service will be extended to cover the period required for abatement, 
cleanup, or removal of the hazardous materials. ESCO will not be held responsible for any 
claims, damages, costs, or expenses of any kind associated with the period during which 
ESCO has stopped Work as a result of hazardous materials. If appropriate, ESCO will be 
entitled to an equitable adjustment of the Project Price for any increased costs or other 
charges incurred by ESCO in connection with the exercise of its rights under this 
paragraph.  Unless and except to the extent ESCO expressly assumes any such 
responsibilities pursuant to the Scope of Work, Customer will be responsible for taking all 
necessary steps to correct, abate, clean up, or control hazardous materials in accordance 
with all applicable statutes and regulations. Customer specifically agrees, to the extent 
allowed by State law, to indemnify and to hold ESCO, its officers, agents and employees 
harmless from and against any and all claims, demands, damages, or causes of action in 
any way arising out of the release of hazardous materials into the air, soil, or any water 
system or water course, or any actions taken in connection with same, or any failure to act. 

 
3.12. Ownership and Use.  The Work and the PASS Services may include the sale to Customer of 

materials, goods, equipment and/or other tangible personal property (“Products”).  Except as 
otherwise set forth in the Scope of Work, any Products that are included in the Work shall be owned 
by Customer upon Customer’s full payment of the invoice covering such Products. The Work and 
the PASS Services may also involve the licensing of software or software-as-a-service products, 
subscriptions and/or other digital content (“Software”) to Customer.  Except as otherwise set forth 
in the Scope of Work or Energy Services Schedules, ESCO grants Customer a limited, personal 
and non-exclusive license to use Software that is included in the Work and/or PASS Services, 
subject to Customer’s timely payment of the Project Price and/or PASS Fees, as applicable, and 
subject to ESCO’s and/or its supplier’s standard license agreement(s) for such Software, the terms 
and conditions of which are hereby incorporated by reference.  ESCO shall be under no obligation 
to provide updates or revisions to such Software except to the extent expressly provided in the 
Scope of Work or Energy Services Schedules.  Notwithstanding the foregoing, nothing in this 
Contract shall be deemed or construed to result in the Customer acquiring any ownership interest 
or rights in any intellectual property of ESCO or any third parties. 
 

3.13. Infringement. Except as otherwise specified, ESCO shall pay all royalties and license fees required 
for the manufacture, sale and/or use of the designs, processes, devices, and other Products and 
Software provided by ESCO pursuant to the Scope of Work (“IP Products”). ESCO shall defend 
Customer from suits or claims for infringement of patent rights caused by the manufacture, sale 
and/or use of any such IP Products and shall hold Customer harmless from loss on account thereof. 
In the event any IP Product is found to infringe a third party’s intellectual property rights, ESCO 
shall, at its expense and at its sole option, either: (i) procure the right for Customer to continue 
using such IP Product, (ii) modify such IP Product to render it non-infringing (provided such 
modification does not materially degrade the performance or operation of the IP Product), (iii) 
replace such IP Product with functionally equivalent, compatible, non-infringing IP Product, or (iv) 
refund or credit the amount paid for the infringing IP Product. Notwithstanding the foregoing, 
ESCO’s obligations hereunder shall not apply to the extent (1) the alleged infringement is based 
upon or caused by ESCO’s IP Products being modified or combined with any other design, process, 
device, material, Product or Software without ESCO’s prior written approval, or (2) ESCO provided 
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the allegedly infringing IP Product subject to specific requirements of Customer, unless ESCO knew 
of the alleged infringement and failed to inform Customer. 
 

3.14. Warranty.  ESCO warrants to Customer that, for the applicable Warranty Period:  (i) the Work to be 
performed hereunder will conform to the requirements of the Contract and will be performed in 
accordance with applicable industry standards, (ii) any Products manufactured by ESCO and sold 
hereunder will be free of defects in workmanship and material, and (iii) any Software licensed 
hereunder will perform its essential functions (however, for the avoidance of doubt, ESCO does not 
warrant that the Software will operate uninterrupted or error-free, nor does ESCO warrant that the 
Software will meet any compatibility requirements not specified in the Scope of Work).  Work, 
Products and/or Software that fail to comply with such standards may be deemed defective.  If any 
Work, Product, and/or Software is proven to be defective within the Warranty Period, ESCO shall 
re-perform such defective Work, repair or replace such defective Product, and/or update or replace 
such defective Software, as ESCO deems appropriate.  The foregoing warranties do not apply to 
the extent any Work, Product or Software has been: (i) subject to abuse, misuse, neglect, or 
accident, (ii) subject to improper operation, maintenance, storage or repair, (iii) subject to damage 
caused by circumstances beyond ESCO’s control, or (iv) manufactured, programmed, installed, 
modified, or repaired other than by ESCO, on ESCO’s behalf, or with ESCO’s prior written approval.  
If a defect is found not to be ESCO’s responsibility, standard rates for repair, replacement and/or 
labor shall apply.  With respect to Products not manufactured by ESCO, ESCO will pass on any 
warranties provided to ESCO by its supplier(s).  NOTWITHSTANDING ANYTHING TO THE 
CONTRARY, THE WARRANTIES AND REMEDIES SET FORTH IN THIS SECTION 3.14 
(WARRANTY) ARE EXCLUSIVE AND IN LIEU OF ALL OTHER EXPRESS AND IMPLIED 
WARRANTIES AND REMEDIES, INCLUDING ALL WARRANTIES OF MERCHANTABILITY AND 
FITNESS FOR A PARTICULAR PURPOSE AND ALL WARRANTIES ARISING FROM COURSE 
OF DEALING OR USAGE OF TRADE. 

 
ARTICLE 4 – CUSTOMER’S ROLE AND RESPONSIBILITIES 
 
4.1. Cooperation Generally.  Customer acknowledges and agrees that timely and proper performance 

of the Work is dependent on Customer’s full and prompt cooperation in reviewing documentation 
and submittals, issuing approvals, attending meetings, providing facility access (including, without 
limitation and as appropriate, by providing sufficient keys, access cards, and/or escort services to 
facilitate timely execution of Work at multiple locations with multiple trades), relocating personnel, 
furniture, and equipment, and taking such other actions as may be reasonably requested by ESCO 
in furtherance of ESCO’s performance of the Work.  
 

4.2. Submittals.  Within fifteen (15) business days of receiving any design, construction or other ESCO 
submittals, Customer shall review such documentation to confirm acceptance and consistency with 
the Contract and shall promptly advise ESCO of any issues or questions that are identified.   
 

4.3. Project Meetings.  Customer shall ensure that the appropriate Customer representatives attend 
Project meetings coordinated by ESCO.  At ESCO’s request, Customer shall provide commercially 
reasonable cooperation and assistance in scheduling and coordinating Project meetings.
  

4.4. Filings and Permits.  Except for permits and fees that are to be obtained and paid for by ESCO as 
expressly stated in the Scope of Work, Customer shall make all such filings as are required by the 
State or other government authorities in connection with the Work and shall obtain and pay for all 
permits, approvals, inspections, easements, assessments and charges as are required for the use, 
occupancy or modification of the real property or structures at and around the Project Site(s), 
including (without limitation) inspections for concrete and/or earthen compaction, where applicable.  

 
4.5. Repairs. Except to the extent the Scope of Work specifically contemplates the repair or replacement 

by ESCO of any existing system, equipment or other property, all such systems, equipment and 
other property are assumed to be in normal working order, and any defect(s) in the same that could 
adversely impact the Work or the energy and efficiency savings expected to be generated thereby 
shall be promptly repaired or replaced by Customer. 
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4.6. Customer Information.  Customer agrees that it has provided and shall continue to provide ESCO 

with all such information, documentation, access, knowledge and history as is available to 
Customer and as is relevant to ESCO’s timely and successful completion of the Project and 
performance of its other obligations under the Contract, including, without limitation, the following: 
 
4.6.1. Drawings, Specifications and Surveys. Customer shall provide ESCO with copies of or 

access to (i) all such working drawings, specifications, surveys and “As-Built” drawings as 
it may have relating to the Project Site(s), to the Work, and/or to work being performed by 
other companies at the Project Site(s), and (ii)  all such surveys as it may have describing 
the physical characteristics, legal boundaries and restrictions, and/or utility locations at and 
around the Project Site(s).  All drawings, specifications, and surveys furnished to ESCO by 
Customer are and shall remain the property of Customer. 
 

4.6.2. Energy Usage Data.  Customer shall make available to ESCO, on a monthly basis or as 
ESCO may otherwise request, copies of all energy bills, energy usage data, and all other 
such documentation maintained by Customer. 

 
4.6.3. Facilities Information.  Customer shall promptly provide information and documentation 

relating to Customer’s facilities, systems, and equipment and to its maintenance and 
operations practices. Customer has disclosed or will disclose as promptly as possible upon 
learning of, all known or suspected deficiencies, defects, and malfunctions of or affecting 
its facilities, systems or equipment and/or any components thereof, as well as any 
conditions of the Project Site(s) that should be considered in planning and executing the 
Work.  To facilitate the exchange of relevant facilities information, Customer shall provide  

 
 
ESCO with access to Customer’s key facilities personnel and, at ESCO’s reasonable 
request, shall designate a Customer representative to ensure the timely and correct 
transfer of information requested by ESCO.  
 

4.7. Operations.  Customer shall operate all Work installed under this Contract in accordance with the 
manufacturer’s recommendations and the manuals supplied to Customer by ESCO.  Customer 
agrees to protect the Work and operating conditions thereof, and Customer shall promptly notify 
ESCO in the event of any malfunction in the operation of the Work.  Except in the case of 
emergency, Customer shall not remove, move, turn off or otherwise significantly alter the operation 
of any Work performed hereunder without ESCO’s prior written approval, which approval shall not 
be unreasonably withheld. Upon receipt of such approval, Customer shall closely follow any 
instructions provided by ESCO in connection with the same.  If, due to an emergency, it is not 
reasonable to obtain ESCO’s approval prior to taking action, Customer shall protect the Work from 
damage or loss and shall notify ESCO of all actions taken as soon as reasonably possible 
thereafter.  For purposes of this Section, a significant alteration would include, without limitation, 
any alteration that might cause a reduction in the level of energy or efficiency savings generated 
by the Work and/or any alteration to any measurement and verification system installed in 
connection with the Work. 
 

4.8. Cybersecurity.   
 
4.8.1 Definitions.  For purposes of Section 4.8 (Cybersecurity) only: (i) “Cyber Threat” means 

any circumstance with the potential to adversely impact Customer’s Systems or that may 
result in any unauthorized access, acquisition, loss, misuse, destruction, disclosure, and/or 
modification of the Systems, including through malware, hacking, or similar attacks, (ii) 
“Patch” means an Update that fixes a vulnerability in a Deliverable, (iii) “Systems” means 
Customer’s computer network, systems, machines, and data, and (iv) “Update” means 
software  that contains a correction of errors in a Deliverable and/or minor enhancements 
or improvements for a Deliverable but does not contain significant new features. 
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4.8.2 Customer’s Obligations for Its Systems. Customer is solely responsible for the 

implementation and maintenance of a comprehensive security program that contains 
reasonable and appropriate security measures and safeguards to protect its Systems 
against Cyber Threats, including those Systems on which it runs the Deliverables.  Without 
limiting the foregoing, Customer shall at a minimum: 

 
(a) have qualified personnel with appropriate expertise in cybersecurity maintain 

Customer’s security program and regularly monitor cyber intelligence feeds and 
security advisories applicable to Customer’s Systems or Customer’s industry; 

(b) promptly update or patch its Systems or implement other appropriate measures 
based on any reported Cyber Threats and in compliance with any security 
notifications or bulletins, whether publicly disclosed on ESCO’s security notification 
webpage at https://www.se.com/ww/en/work/support/cybersecurity/security-
notifications.jsp or otherwise provided to Customer; 

(c) regularly monitor its Systems for possible Cyber Threats; 
(d) regularly conduct vulnerability scanning, penetration testing, intrusion scanning, 

and other cybersecurity testing on its Systems; and 
(e) meet the recommendations of ESCO’s Recommended Cybersecurity Best 

Practices, available at https://www.se.com/us/en/download/document/7EN52-
0390/ and then-current industry standards. 

 
4.8.3 Customer’s Use of the Deliverables.  ESCO may release Updates and Patches for its 

Deliverables from time to time. Customer shall promptly install any Updates and Patches 
for such Deliverables as soon as they are available in accordance with ESCO’s installation 
instructions and using the latest version of the Deliverables, where applicable.  Customer 
understands that failing to promptly and properly install Updates or Patches for the 
Deliverables may result in the Deliverables or Customer’s Systems becoming vulnerable 
to certain Cyber Threats or result in impaired functionality, and ESCO shall not be liable or 
responsible for any losses or damages that may result. 

 
4.8.4 Identification of Cyber Threats.  If Customer identifies or otherwise becomes aware of any 

vulnerabilities or other Cyber Threats relating to the Deliverables for which ESCO has not 
released a Patch, Customer shall promptly notify ESCO of such vulnerability or other Cyber 
Threat(s) via the ESCO Report a Vulnerability page (https://www.se.com/ww/en/work
/support/cybersecurity/report-a-vulnerability.jsp#Customers) and further provide ESCO 
with any reasonably requested information relating to such vulnerability (collectively, 
“Feedback”).  ESCO shall have a non-exclusive, perpetual and irrevocable right to use, 
display, reproduce, modify, and distribute the Feedback (including any confidential 
information or intellectual property contained therein) in whole or part, including to analyze 
and fix the vulnerability, to create Patches or Updates for its customers, and to otherwise 
modify its Deliverables, in any manner without restrictions, and without any obligation of 
attribution or compensation to Customer; provided, however, ESCO shall not publicly 
disclose Customer’s name in connection with such use or the Feedback (unless Customer 
consents otherwise). By submitting Feedback, Customer represents and warrants to 
ESCO that Customer has all necessary rights in and to such Feedback and all information 
it contains, including to grant the rights to ESCO described herein, and that such Feedback 
does not infringe any proprietary or other rights of third parties or contain any unlawful 
information. 

 
4.9 Export Control.  The Deliverables provided by ESCO under this Contract may contain components 

and/or technologies from the United States of America (“US”), the European Union (“EU”) and/or 
other nations.  Customer acknowledges and agrees that the supply, assignment and/or usage of 
Deliverables under this Contract must fully comply with applicable US, EU and/ or other national or 
international export control laws and regulations (“Export Laws”). Unless applicable export licenses 
have been obtained from the relevant authority and ESCO has approved, the Deliverables shall 
not (i) be exported and/or re-exported to any destination or party restricted by applicable Export 

https://www.se.com/ww/en/work/support/cybersecurity/security-notifications.jsp
https://www.se.com/ww/en/work/support/cybersecurity/security-notifications.jsp
https://www.se.com/us/en/download/document/7EN52-0390/
https://www.se.com/us/en/download/document/7EN52-0390/
https://www.se.com/ww/en/work/support/cybersecurity/report-a-%E2%80%8Cvulnerability.jsp%E2%80%8C#Custome%E2%80%8Cr%E2%80%8Cs
https://www.se.com/ww/en/work/support/cybersecurity/report-a-%E2%80%8Cvulnerability.jsp%E2%80%8C#Custome%E2%80%8Cr%E2%80%8Cs
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Laws; or (ii) be used for those purposes or fields restricted by any Export Laws.  Customer also 
agrees that the Deliverables will not be used either directly or indirectly in any rocket systems, 
unmanned air vehicles, nuclear weapons delivery systems, and/or in any design, development, 
production or use of or related to weapons (which may include, without limitation, chemical, 
biological or nuclear weapons).  ESCO shall be excused from performing any obligations under 
this Contract that would, in ESCO’s judgment, violate any Export Laws or expose ESCO to a risk 
of liability thereunder. 
 

ARTICLE 5 – PROJECT TIME 
 
5.1. Project Time.  ESCO projects that it will take 365 days from the Date of Commencement to achieve 

Substantial Completion of the Project (as the same may be adjusted from time to time in 
accordance with the terms and conditions of the Contract, the “Project Time”). 

 
5.2. Excusable Delay.  If ESCO’s performance of Work is at any point delayed or obstructed by 

circumstances beyond ESCO’s reasonable control (including, without limitation, acts or omissions 
of Customer, epidemic, pandemic, quarantine restrictions, changes in applicable law, labor 
disputes, fire, unusual delay in deliveries, abnormal adverse weather conditions not reasonably 
anticipatable, unavoidable casualties, unusually severe shortages in the available supply of and/or 
unusually severe increases in the cost of materials or equipment needed for performance of the 
Work, or delays of common carriers) then the parties agree to execute a Change Order allowing 
for an equitable extension of time for performance of ESCO’s Work to cover such delay. 

  
ARTICLE 6 – COMPLETION AND FINAL PAYMENT  
 
6.1. Substantial Completion of Work. ESCO will issue Customer one or more Substantial Completion 

Letters upon achieving Substantial Completion of discrete portion(s) of Work.  Customer shall 
provide ESCO with written Notice within seven (7) days of ESCO’s issuance of a Substantial 
Completion Letter if Customer disputes the assertion that ESCO has achieved Substantial 
Completion of the applicable Work, and such Notice shall explain the basis for Customer’s dispute 
and the portion of the applicable Work to which it pertains.  The parties shall meet promptly following 
Customer’s issuance of any such Notice of dispute and shall in good faith attempt to resolve the 
dispute and align on a path forward (i.e. any corrections or adjustments to be made to the Work, 
Scope of Work, or Project schedule, etc.). Unless timely disputed by Customer, the date on which 
ESCO issues any such Substantial Completion Letter shall be the “Date of Substantial Completion” 
with respect to the applicable Work.    
 

6.2. Substantial Completion of the Project. ESCO will issue Customer a Substantial Completion Letter 
upon achieving Substantial Completion of the Project (the “Project Substantial Completion Letter”).  
Promptly following ESCO’s delivery of a Project Substantial Completion Letter, the parties shall 
schedule a walk-through to compile a list of Punch List Items that remain to be completed, if any.   
 

6.3. Final Completion of the Project.  When all Punch-List Items have been completed, ESCO shall 
inform Customer that the applicable Work is ready for inspection and shall provide an invoice for 
the outstanding balance of the Project Price along with a conditional release of all liens arising out 
of the Contract.  Promptly following Customer’s receipt thereof, the parties shall conduct a final 
walk-through and, upon confirming at the walk-through that all of the agreed Punch-List Items have 
been completed, Customer shall execute an acknowledgment stating that Final Completion has 
been achieved as of the date set forth therein (the “Project Completion Date”).   
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6.4. Final Payment.  Payment of the final invoice amount (“Final Payment”) shall be due within thirty 
(30) days of the Project Completion Date.  The making of Final Payment shall constitute a waiver 
of claims by the Customer except those arising from: (a) unsettled liens, security interests, or 
encumbrances arising out of the Contract; (b) the failure of the Work to comply with the 
requirements of the Contract; or (c) the terms and conditions of warranties expressly provided in 
the Contract.  Upon receipt of Final Payment, ESCO shall deliver an unconditional and final release 
of all liens arising out of the Contract.   

 
ARTICLE 7 – CHANGES 
 
7.1. Change Request. Customer may request changes to the Scope of Work by submitting a description 

of the requested changes to ESCO in writing.  In response to any such request, ESCO shall provide 
Customer a written proposal (the “Change Proposal”) that describes, in reasonable detail, the 
proposed changes to the Scope of Work and any corresponding adjustments that would need to 
be made to the Project Time, the Project Price, the PASS Services, the PASS Fees, and/or the 
Performance Guarantee, as applicable. ESCO may also submit a Change Proposal to Customer 
in the event that this Contract authorizes or requires the parties to negotiate and/or execute a 
Change Order or in the event that ESCO otherwise wishes to request a Change Order in good 
faith, in which case such Change Proposal shall describe the proposed changes in reasonable 
detail, along with the contractual, legal or other basis for requesting such changes. 

 
7.2. Change Order Process. Within five (5) business days following receipt of the Change Proposal, the 

parties shall meet and confer, acting reasonably and in good faith, to negotiate a mutually 
acceptable Change Order in accordance with the principles set forth herein.  Promptly following 
agreement on the terms and conditions of the Change Order, the parties shall execute the same. 
If the parties do not agree upon the terms and conditions of the Change Order and the proposed 
change relates to circumstances in which a party is entitled to a Change Order under this Contract, 
then either party may submit the matter to dispute resolution pursuant to Section 11.6 (Disputes 
and Choice of Law). 

 
7.3. Customer Delays.  In the event of any failure by Customer to timely fulfill its obligations under Article 

4 (Customer’s Role and Responsibilities) or in the event of any other delay or Work stoppage due 
to the acts or omissions of Customer or Customer’s agents, the Project Time shall be equitably 
adjusted to reflect such period of interruption and the Project Price shall be equitably adjusted to 
cover reasonable costs incurred by ESCO due to the delay or Work stoppage, including, without 
limitation, any demobilization and remobilization costs.  ESCO will use commercially reasonable 
efforts to mitigate such costs.   

ARTICLE 8 – SUSPENSION AND TERMINATION 
 

8.1. Non-Appropriation.  If Customer is a governmental entity, any applicable State or local law entitling 
Customer to terminate the Contract due to insufficient appropriation of funds is hereby incorporated 
in this Section 8.1 by reference.  In the event of a termination pursuant to this Section 8.1, Customer 
shall provide ESCO written Notice of termination as soon as is reasonably possible, and in no event 
later than the effective date of termination.  
 

8.2. ESCO Default.  Customer may terminate the Contract or suspend the performance of Work by 
providing written Notice to ESCO if:  (i) ESCO repeatedly or materially fails, refuses or neglects to 
fulfill its obligations under the Contract, (ii) Customer has provided written Notice of default to ESCO 
detailing the alleged failure, refusal, or neglect, and (iii) within thirty (30) days of ESCO’s receipt of 
such written Notice, ESCO has neither cured nor commenced and diligently continued efforts to 
cure such default.  

 
8.3. Customer Default.  ESCO may terminate the Contract or suspend the performance of Work or 

PASS Services, as applicable, by providing written Notice to Customer if: (i) Customer repeatedly 
or materially fails, refuses or neglects to fulfill its obligations under the Contract or fails to make any 
payment(s) to ESCO as and when due hereunder, (ii) ESCO has provided written Notice of default 
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to Customer detailing the alleged failure, refusal, neglect, or payment default, and (iii) within thirty 
(30) days of Customer’s receipt of such written Notice, Customer has neither cured nor commenced 
and diligently continued efforts to cure such default.   
 

8.4. Prolonged Stoppage of Work.  ESCO may terminate the Contract by providing seven (7) days’ 
written Notice to Customer if: (i) Work is stopped due to an act, omission, or request of Customer, 
other than pursuant to Section 8.2 (ESCO Default), (ii) the Work stoppage is not due to Contractor’s 
negligence, misconduct, or breach of the Contract, and (iii) the Work stoppage is for more than 
ninety (90) consecutive days or one hundred twenty (120) aggregate days. 
 

8.5. Insolvency.  Either party may terminate the Contract by providing written Notice to the other party 
if the other party:  (i) becomes insolvent, (ii) is generally unable to pay, or fails to pay, its debts as 
they become due, (iii) files, or has filed against it, a petition for voluntary or involuntary bankruptcy 
or pursuant to any other insolvency law, (iv) makes or seeks to make a general assignment for the 
benefit of its creditors, or (v) applies for, or consents to, the appointment of a trustee, receiver or 
custodian for a substantial part of its property or business.  

 
8.6. Payment upon Termination.  In the event of any termination other than a termination for cause by 

Customer pursuant to Section 8.2 (ESCO Default), Customer shall compensate ESCO: (i) in 
accordance with the Schedule of Values for Work performed and in progress prior to the effective 
date of termination, and (ii) for reasonable costs and damages incurred by reason of the 
termination, such as demobilization costs, termination fees, and restocking fees. 
 

8.7. Effect of Termination.  Subject to Section 11.7 (Survival; Statute of Limitations), termination of the 
Contract shall release ESCO of all remaining obligations under the Contract as of the effective date 
of such termination.  

 
8.8. Other Remedies.  Any remedies provided for in this Article 8 shall not be exclusive of any additional 

remedies available to a party pursuant to this Contract, in equity or in the law.  Nothing in this 
Contract shall be deemed or construed as a waiver by either party of any rights it may have with 
respect to a wrongful termination by the other party. 

 
ARTICLE 9 – INDEMNIFICATION AND ESCO LIABILITY 
 
9.1. Indemnity. ESCO shall, at its own cost and expense, indemnify, defend and hold harmless 

Customer and Customer’s officers, directors, employees and agents (“Indemnified Parties”) from 
and against all damages, penalties, losses, costs and expenses (including reasonable attorneys’ 
fees) arising out of any third-party claim for personal injury or tangible property damage, but only 
to the extent caused by the negligence or misconduct of ESCO or any of ESCO’s agents (including 
Subcontractors of any tier) in connection with this Contract, and provided that the Indemnified 
Parties (i) give ESCO prompt written notice of any such claim, and (ii) provide such cooperation 
and information as ESCO may reasonably require in the defense or handling of any such claim.  
ESCO shall not be responsible for any settlement or consent to judgment made by or on behalf of 
an Indemnified Party without ESCO’s prior written consent. 
 

9.2. Limitations of Liability.  
 
9.2.1. In no event shall either party or its officers, directors, affiliates, or employees be liable for 

any form of indirect, special, consequential, exemplary, incidental, or punitive damages, 
including, but not limited to, loss of use, loss of production, loss of product, loss of revenue, 
loss of profits or loss of data damages, regardless of whether such damages arise in 
contract or tort and irrespective of fault, negligence or strict liability or whether such party 
has been advised in advance of the possibility of such damages. 
 

9.2.2. The remedies of Customer set forth in the Contract are exclusive unless stated otherwise 
and ESCO’s total liability with respect to damages arising out of this Contract or otherwise 
shall not exceed the Project Price.  However, the foregoing sentence shall not limit ESCO’s 
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liability with respect to (i) damages caused by ESCO’s gross negligence or intentional 
misconduct, (ii) third-party claims for personal injury or tangible property damage to the 
extent caused by ESCO’s negligence or misconduct, or (iii) any other claims or damages 
for which ESCO’s liability cannot be limited pursuant to applicable law.   

 
9.2.3. The provisions of this Section 9.2 apply only to the extent permitted by the Constitution and 

laws of the State and shall supersede any contrary provisions of the Contract.   
 

ARTICLE 10 – INSURANCE AND BONDS 
 
10.1. Required Insurance.  ESCO shall, at its own cost and expense, maintain in effect the following 

policies of insurance (each a “Policy”, and collectively the “Policies”) for the applicable period(s) set 
forth in Section 10.2: 

 
10.1.1. Commercial General Liability Insurance.  A policy of commercial general liability insurance, 

written on an “occurrence” basis, with a liability limit of ten million dollars ($10,000,000) per 
occurrence and fifteen million dollars ($15,000,000) in the aggregate (“General Liability 
Policy”). 

 
10.1.2. Automobile Liability Insurance.  A policy of automobile liability insurance, written on an 

“occurrence” basis, with a combined single limit of ten million dollars ($10,000,000) per 
accident for bodily injury and property damage (“Auto Liability Policy”).  The Auto Liability 
Policy must include coverage for owned, hired and non-owned automobiles. 

 
10.1.3. Workers' Compensation and Employer’s Liability Insurance.  Workers' compensation 

insurance as required by State law, and employer's liability insurance, written on an 
“occurrence” basis, with a liability limit of five million dollars ($5,000,000). 

 
10.1.4. Professional Liability Insurance.  Professional liability insurance, written on a claims-made 

(and reported) basis, with a liability limit of five million dollars ($5,000,000) per claim and 
aggregate (“Professional Liability Policy”). 

 
10.2. Duration of Insurance.   The Policies shall be procured by ESCO prior to ESCO’s commencement 

of the Project and, except for the Professional Liability Policy, shall be maintained in effect for at 
least one year following the earlier of the Project Completion Date or termination of this Contract.  
ESCO shall maintain the Professional Liability Policy in effect for at least three years following the 
earlier of the Project Completion Date or termination of this Contract. 

 
10.3. Insurer Rating Standards.  The insurance policies required pursuant to this Article must be issued 

by one or more insurers that are (i) licensed to do business in the State and (ii) have an A.M. Best 
Company rating of not less than “A-” and a financial size category of not less than “VII.” 

 
10.4. Additional Insureds.  At Customer’s request, ESCO shall include Customer and Customer's 

directors, officers, employees, and agents as additional insureds on ESCO’s General Liability 
Policy and Auto Liability Policy. The additional insured endorsements will be on ESCO’s most 
current versions of ISO Form CG 2010 and ISO Form CG 2037 or their substantial equivalents. 

 
10.5. Waiver of Subrogation.  Each of the General Liability Policy and the Auto Liability Policy shall 

provide a waiver of transfer of rights of recovery in favor of Customer.  
 
10.6. ESCO Insurance is Primary.  The General Liability Policy and the Auto Liability Policy shall be 

endorsed to provide that they are primary and non-contributory. 
 
10.7. Premiums, Deductibles and Self-Insured Retentions.  ESCO shall be solely responsible for paying 

deductibles and self-insured retentions applicable to the Policies.  
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10.8. Evidence of Coverage.  At Customer’s request, ESCO shall provide to Customer a duly authorized 
and executed certificate of insurance evidencing that the required Policies and endorsements are 
in effect (each a “Certificate of Insurance”).   

 
10.9. Notice of Change in Policies.  ESCO shall notify Customer within thirty (30) days of its receipt of 

written notice from an applicable insurer that a Policy will expire without renewal or will be canceled 
or terminated. 

 
10.10. Review of Coverage.  Customer’s failure to identify any non-compliance with the requirements of 

this Article shall not be deemed as a waiver of such requirements.  
 
10.11. Subcontractor Insurance.  ESCO shall require each Subcontractor to maintain such levels and 

types of insurance coverage as are appropriate for the Work to be performed by such 
Subcontractor. 

 
10.12. Bonds. ESCO shall provide payment and performance bonds for 100% of the Project Price to 

secure the faithful performance of the Work and to ensure the satisfaction of ESCO’s payment 
obligations to its Subcontractors and suppliers related to the Work. Notwithstanding any provision 
to the contrary herein, any payment and performance bonds associated with this Contract 
guarantee only the performance of the installation portion of the Contract and shall not be construed 
to guarantee the performance of: (1) any efficiency or energy savings guarantees, (2) any support 
or maintenance service agreement, or (3) any other guarantees or warranties with terms beyond 
one (1) year in duration from Substantial Completion Date. 
 

ARTICLE 11 – MISCELLANEOUS 
 
11.1 Notices. All written Notices required to be delivered pursuant to the Contract must be in writing and 

addressed to the other party at its address set forth below (or to such other address as the receiving 
party may designate from time to time by providing written notice to the other party in accordance 
with this Section). All Notices must be delivered by personal delivery, nationally recognized 
overnight courier or certified or registered mail (in each case, return receipt requested, postage 
prepaid). Except as otherwise provided in this Contract, a Notice is effective only (a) on receipt by 
the receiving party, and (b) if the party giving the Notice has complied with the requirements of this 
Section. 

 
(a) If to ESCO, to: 

 
Schneider Electric Buildings Americas, Inc.  
Darrell DeMoss 
Midwest Director of Operations  
Attention: Darrell DeMoss 
E-mail:  Darrell.DeMoss@se.com 
 
with copies to: 
 
Schneider Electric Legal Department  
70 Mechanic Street 
Foxboro, MA  02035 
Attention: Time-Sensitive Legal Notice for SEBA 

 
 

(b) If to the Customer, to: 
City of Maryville, Missouri 
415 N. Market Street, Maryville, MO 64468 
Attention: Ryan Heiland 
E-mail:  rheiland@maryvillemo.gov 

 

https://www.lawinsider.com/company/1716947/leisure-acquisition-corp
https://www.lawinsider.com/company/1716947/leisure-acquisition-corp
mailto:xxxxxxxx@xxxxxxxxxxxx.xx
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11.2. Relationship of Parties. Nothing in this Contract creates any agency, joint venture, partnership or 
other form of joint enterprise, employment, or fiduciary relationship between the parties. ESCO is 
an independent contractor pursuant to this Contract. Neither party has any express or implied right 
or authority to assume or create any obligations on behalf of or in the name of the other party or to 
bind the other party to any contract, agreement, or undertaking with any third party. 
 

11.3. Public Statements. Customer acknowledges that ESCO may provide information pertaining to this 
Project and this Contract when responding to requests for proposals, requests for qualifications, 
requests for references, and other requests from prospective customers and/or government 
agencies.  However, ESCO will not disclose Customer information that has been marked 
confidential without Customer’s prior written consent. 

 
11.4. Ethics and Compliance with Law.  Each party shall comply in all respects with all applicable legal 

requirements governing the duties, obligations, and business practices of that party. Neither party 
shall take any action in violation of any applicable legal requirement that could result in liability 
being imposed on the other party. In the event Customer has concerns related to ESCO’s ethics or 
any potential violations of ESCO’s Trust Charter (code of conduct), Customer is welcome to make 
use of ESCO’s Trust Line. The Trust Line is a confidential channel through which customers can 
ask questions and raise concerns. Reports can be made using the following link: 
https://secure.ethicspoint.eu/domain/media/en/gui/104677/index.html. 
 

11.5. Applicable Law Deemed Included.  Each and every provision required by applicable law to be 
included in this Contract is hereby deemed to be so included, and this Contract shall be construed 
and enforced as if all such provisions are so included.  If, for any reason, any provision required by 
any applicable law is not expressly included herein, or is not correctly included herein, then, upon 
request of either Customer or ESCO, the parties shall amend this Contract to include or incorporate, 
or to correctly include or incorporate, such provision.  
 
Without limiting the generality of the foregoing, the following provisions are hereby included at 
Customer’s direction, to the extent legally required: 

 
11.5.1. Not applicable. 

 
11.6. Disputes and Choice of Law.  To the extent allowed by applicable law, the parties shall attempt to 

resolve any controversy or claim arising out of or relating to this Contract or an alleged breach 
hereof by mediation under the Construction Industry Mediation Procedures of the American 
Arbitration Association.  If within 30 days after service of a written demand for mediation, the 
mediation does not result in settlement of the dispute, then any unresolved controversy or claim 
shall be settled by arbitration administered by the American Arbitration Association in accordance 
with its Construction Industry Arbitration Rules, and judgment on the award rendered by the 
arbitrator(s) may be entered in any court having jurisdiction thereof. The Contract shall be governed 
by the laws of the State, and any litigation or arbitration proceeding shall take place in the county 
in which the Project is located. 
 

11.7. Survival; Statute of Limitations.  The obligations and rights of the parties under this Contract that 
by their nature would continue beyond expiration, termination, or cancellation of this Contract 
(including, without limitation, the warranties, indemnification obligations, limitation of liability, effect 
of suspension or termination, payment upon termination, and ownership and property rights) shall 
survive any such expiration, termination, or cancellation.  For the avoidance of doubt, ESCO’s 
obligations regarding the Performance Guarantee shall not continue beyond the expiration, 
termination, or cancellation of this Contract or the PASS Plan.  As between Customer and ESCO 
any applicable statute of limitation shall commence to run and any alleged cause of action shall be 
deemed to have accrued (1) not later than the Project Completion Date for acts or failures to act 
occurring prior to the Project Completion Date, or (2) not later than the date of the relevant act or 
failure to act by either party for acts or failures to act occurring after the Project Completion Date. 
 

https://secure.ethicspoint.eu/domain/media/en/gui/104677/index.html


Energy and Construction Services Contract      Page 15 
Version:  April 2026 

General 

11.8. Entire Agreement.  This Contract, inclusive of the schedules, exhibits, and other documents 
attached hereto and expressly incorporated herein, constitutes the sole and entire agreement of 
the parties with respect to the subject matter hereof, and supersedes all prior and 
contemporaneous written and verbal understandings, agreements, representations, warranties, 
and covenants with respect to such subject matter.   

 
11.9. Further Assurances.  Upon either party’s reasonable request, the other shall execute and deliver 

all such further documents and instruments, and take all such further acts, as are necessary to give 
full effect to this Contract and applicable legal requirements. 
 

11.10. Amendment and Modification.  No amendment to or modification of this Contract is effective unless 
it is in writing and signed by an authorized representative of each party. 

 
11.11. Waiver.  No waiver under this Contract is effective unless it is in writing and signed by an authorized 

representative of the party waiving its right.  Any waiver authorized on one occasion is effective 
only in that instance and only for the purpose stated and does not operate as a waiver on any future 
occasion.  

 
11.12. Assignment.  Customer may not assign any of its rights or delegate any of its obligations under this 

Contract without the prior written consent of ESCO. ESCO may assign its rights and delegate its 
obligations to any affiliate or to any person acquiring all or substantially all of ESCO’s assets.  Any 
purported assignment or delegation in violation of this Section is null and void. No assignment or 
delegation relieves the assigning or delegating party of any of its obligations under this Contract. 

 
11.13. Third-Party Beneficiaries.  This Contract benefits solely the parties to this Contract and their 

respective permitted successors and assigns, and nothing in this Contract confers on any other 
person any express or implied legal or equitable right, benefit, or remedy of any nature whatsoever 
under or by reason of this Contract. 

 
11.14. Interpretation. Unless the context otherwise requires, references in this Contract: (i) to articles, 

sections, exhibits, schedules, and attachments mean the articles  and sections of, and exhibits, 
schedules, and attachments attached to, this Contract; (ii) to an agreement, instrument, or other 
document means such agreement, instrument, or other document as amended, supplemented and 
modified from time to time to the extent permitted by the provisions thereof; and (iii) to a statute 
means such statute as amended from time to time and includes any successor legislation thereto 
and any regulations promulgated thereunder. This Contract is the result of negotiations between, 
and has been reviewed by, the parties and their respective legal counsel. This Contract shall be 
construed without regard to any presumption or rule requiring construction or interpretation against 
the party drafting an instrument or causing any instrument to be drafted. 

 
11.15. Headings. The headings in this Contract are for convenience only and do not affect the 

interpretation of this Contract. 
 

11.16. Severability. If any term or provision of this Contract is deemed invalid, illegal, or unenforceable 
pursuant to applicable law, such invalidity, illegality or unenforceability shall not affect any other 
term or provision of this Contract or invalidate or render unenforceable such term or provision in 
any other jurisdiction. Upon a determination that any term or provision is invalid, illegal, or 
unenforceable, the court may modify this Contract to affect the original intent of the parties to the 
greatest extent possible. 

 
11.17. Counterparts. This Contract may be executed in counterparts, each of which is deemed an original, 

but all of which together are deemed to be one and the same agreement. A signed copy of this 
Contract delivered by facsimile, e-mail or other means of electronic transmission is deemed to have 
the same legal effect as delivery of an original signed copy of this Contract. 
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11.18. Due Authority of Signatories.  Each party represents and warrants that this Contract constitutes the 
legal, valid, binding, and enforceable obligation of such party, and that neither the execution nor 
performance of this Contract constitutes a breach of any agreement that such party has with any 
third party or violates any law, rule, regulation, or legal duty applicable to such party. Each party 
further represents and warrants that the execution of this Contract is within such party’s legal 
powers, and that each individual executing this Contract on behalf of such party is duly authorized 
to do so by all necessary and appropriate action and does so with full legal authority. 
 
 

IN WITNESS WHEREOF, each of the parties has caused this Energy and Construction Services Contract 
to be executed as of the Effective Date by its duly authorized representative below. 
 

 

City of Maryville, Missouri 

 

Schneider Electric Buildings 
Americas, Inc. 

 

    

By:  By:  
 (Signature)  (Signature) 

Name:  Name:  

Title:  Title:  

Date:  Date:  
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SCHEDULE I 
SCOPE OF WORK 

 
Customer hereby acknowledges and agrees that the scope of work shall be limited to, and ESCO shall only 
perform, the following: 
 
 
BUILDING AUTOMATION SYSTEM 
 
A Schneider Electric Building Automation System (BAS) is to be installed at the facility listed below.  The 
Schneider Electric system will include control and monitoring parameters as outlined below for the facility.  
A standalone BAS shall be provided at this location due to the lack of existing WAN/LAN infrastructure 
within the City network.  This scope does not include the purchase, rental, or installation of new IP 
connectivity to the facility, the BAS shall be attached to existing infrastructure.  In order to allow for remote 
access for support, the client will secure and provide Schneider Electric with a static external IP address. 
A workstation will be supplied by Schneider Electric (owned & maintained by Customer), which will provide 
continuous access to the system with a user-friendly graphical Windows interface.  A web enabled interface 
will also be included to provide web access to the system for users based on ISP provider with static IP 
addressing scheme. Control zones will be programmed for temperature setup and temperature setback (as 
stated in Section II-H of contract), along with unoccupied dew point setup monitoring, and optimized 
schedules.  Permanent scheduling, holiday scheduling, and temporary scheduling capabilities for each 
control zone will be provided. 
 
Schneider Electric will provide site-specific on-site training for BAS operation.  This includes, but is not 
limited to, system architecture, controller and override panel operation, control drawings, device 
replacement, product overview and demonstration, logging on and off, system passwords, screen layout, 
software toolbars and menus, graphic page navigation and use, scheduling (regular, temporary, and 
special), and basic troubleshooting. 
 
The facilities included are: 
 

• Mozingo Event Center 
 
MOZINGO EVENT CENTER 
 
Schneider Electric will be responsible for all final design decisions including controller selection, point 
configurations, and end device selection and will base such decisions on current standards and engineering 
practices of Schneider Electric. Inputs and Outputs of new equipment are subject to change based on final 
unit selection for new mechanical equipment; economizer shall be controlled by OEM equipment unless 
otherwise noted.  This proposal includes the removal of the existing BAS system that controls the HVAC 
equipment today, to the point of installation of new. 
 

Multiple Room Ground Mounted Packaged Unit1 – 1 Unit 
Control Points Monitoring Points 

 Time of Day Occupancy Command 
 Temperature Setpoint 
 Static Pressure Setpoint 

 Supply Fan Status 
 Supply Air Temperature 
 Unit Mode 
 Graphical representation of staging 
 ~Approx 20pts of unit information via integration 
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Air Terminal Boxes - Typical of 9  
Control Points Monitoring Points 

 VAV Damper Position 
 Electric Reheat Command(s) 
 Space Temperature Setpoint Adjustment 

 VAV Flow (CFM) 
 VAV Supply Air Temperature 
 Space Relative Humidity 
 Space Temperature 
 Space Override 

 
 

Single Zone Split System AHU Units – Typical of 7 
Control Points Monitoring Points 

 Supply Fan Command 
 Heating Stage(s) Command 
 Cooling Stage(s) Command 
 Space Temperature Setpoint Adjustment 

 Supply Fan Status 
 Supply Air Temperature 
 Space Temperature 
 Space Humidity 
 Space Override 
 

 
Energy Recovery Ventilator Unit – 1 Unit 

Control Points Monitoring Points 

 Unit Enable  Supply Fan Status 
 Exhaust Fan Status 
 Outside Air Temperature 
 Supply Air Temperature 
 Return Air Temperature 
 Exhaust Air Temperature 

 
Dehumidifiers – Typical of 3 (Dependent on Final Mechanical Design) 

Control Points Monitoring Points 

 Dehumidification Command 
 

 Space Temperature 
 Space Humidity 
 Unit Alarm 
 

Miscellaneous 
Control Points Monitoring Points 

• Exhaust Fan Command (1)  Outside Air Temperature 
 Outside Air Humidity 

 

CLARIFICATIONS AND EXCLUSIONS 
The following clarifications and exclusions apply to Schneider Electric’s scope of work above: 
 
BAS CLARIFICATIONS 
 
• To the best of Schneider Electric’s knowledge, the points above represent all that are necessary to 

effectively operate the indicated systems. If any of the points indicated above are unable to be included 
within the final system, such points shall be excluded from this scope of work.  

• Points associated with new mechanical equipment (if applicable) are subject to change based on those 
points available from the equipment ultimately furnished and the points deemed necessary for operation 
of the system. 

• Schneider Electric may reuse existing equipment including (but not limited to) valves, dampers, and 
actuators for the execution of this contract, and assumes the equipment or devices are in good 
working order. Should the equipment or devices require repair or replacement, this will be the 
responsibility of the owner unless specifically indicated otherwise in the scope of work. Schneider 
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Electric will create an equipment deficiency report (EDR) to provide the owner with written notification 
if such equipment or devices are identified.   

• Demolition of the existing HVAC controls / building automation equipment will be performed as 
needed to implement the new DDC system installation (reuse of enclosures, wire, and end devices 
will be solely at the discretion of Schneider Electric). The total demolition of any remaining abandoned 
or obsolete control elements will be the responsibility of the owner, unless otherwise stated. 

• Schneider Electric will only control equipment and/or devices shown in the Scope of Work. Equipment 
and devices not in the Scope of Work are excluded. Schneider Electric is not responsible for the 
functionality of such equipment even if such equipment is operated by an existing BAS. 

• Matching of ceiling tile color and pattern shall be limited by current commercial availability should 
replacement tile be required. Similar or complementary tiles shall be provided where exact matches 
are not available.   

• Schneider Electric is not responsible for safeties on existing equipment including smoke detectors, 
fire alarm interlocks, and low or high temperature cut-outs or any life safety equipment. Pre and post 
testing of smoke, fire, and life safety systems will be the responsibility of the customer and the 
sequence will be provided to Schneider Electric. Where life safety equipment utilizes compressed air 
(pneumatics), the source of the air, logic, and actuators will not be removed or modified within the 
execution of the project. 

• Exhaust fans controlled by occupancy sensors or local switches, that are process / life safety related, 
or that do not move air beyond the building envelope will not be integrated with the building 
management system. 

• Schneider Electric will not be responsible for any modification or expansion of the owner’s existing 
network infrastructure for the execution of this project. Owner to provide Schneider Electric with 
designated open port(s) as required at existing network switches in all facilities within this scope of 
work. Schneider Electric to provide CAT5e Ethernet cable from control equipment to Owner network 
switch. As stated above, Schneider Electric is not responsible for procurement, setup, design, or 
expansion of the facility internet connectivity. 

• Where new control panels are to be installed, conduit will be installed from the panel knock-out to a 
height of 8’ or the level of the finished ceiling if present – whichever is lower – for all low voltage wiring.  
Conduit will not be required in other applications unless otherwise indicated by the scope of work above. 
All wiring shall follow local codes and authorities having jurisdiction. 
 

 
BAS EXCLUSIONS 
 
• Asbestos abatement of any kind is excluded. 
• Costs of providing access, access control, or security escorts not specified in the Scope of Work are 

excluded. 
• Hydronic / airflow testing and balancing on HVAC equipment will not be included as part of the 

controls scope of work. 
• Providing or installing any access placement or panels for hard ceiling (non-layin) 
• Repair of existing HVAC and control equipment beyond the scope of work above is excluded.  
• Any repair patching of existing walls, sheetrock, plaster, brick, wood, etc due to the removal of 

existing thermostats (for retrofit with DDC Sensor or new thermostat) is excluded. 
 
 

END OF SECTION I BUILDING AUTOMATION SYSTEM 
 
 
MECHANICAL AND ELECTRICAL SCOPE 
 
The following scope of work applies only to the Mozingo Event Center. 

 
ENERGY RECOVERY VENTILATOR (ERV):  
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1. Service and Re-duct ERV 
a. Repair the existing to remain ERV to ensure the unit is fully operational.  
b. Modify the ductwork to/from the ERV for proper operation. This entails the following: 

i. Relocate and re-duct fresh air intake to ERV. 
ii. Extend the ERV exhaust ductwork into occupiable spaces and connect to new 

grilles.  
iii. Extend fresh air ductwork to AHU-3 and AHU-6. 
iv. Addition of manual volume dampers within ductwork to ensure proper outside air 

and exhaust airflows can be achieved. 
c. Provide bipolar ionization for AHU-4, AHU-5, and AHU-7 to improve indoor air quality and 

reduction of outdoor air requirement. 
d. Testing, adjusting and balancing all systems connected to ERV (down to diffuser level) are 

included within the scope of work.  
e. Commissioning of ERV is included within the scope of work.  

 
 
AIR HANDLING UNITS (AHU’S):  

2. Replace and Right-size Three AHU’s 
a. Demolish existing AHU-3, AHU-6, and AHU-8 located in the cart storage/mechanical room 

space and their associated condensing unit along with their refrigerant piping, flue, and 
combustion air duct.  

b. The existing supply and return ductwork and diffusers associated with AHU-3, AHU-6, and 
AHU-8 will remain. 

c. Provide new AHU-3, AHU-6, and AHU-8 in same location as previous. The new air 
handling unit will be adequately sized for the spaces it conditions. The new units will be DX 
cooling with propane heating. 

d. Provide bipolar ionization in AHU-6 and AHU-8 to improve indoor air quality and aid in right-
sizing of equipment.  

e. Provide three new condensing units for AHU-3, AHU-6 and AHU-8. They will be installed 
in the same location as the previous units along with new refrigerant piping routing to their 
new, associated evaporator coil.   

f. New combustion air and flue piping is included in scope of work. 
g. New transfer air duct with new diffusers will be provided for the lower-level men’s and 

women’s restroom. 
h. Testing, adjusting and balancing all the lower-level air handling units except the kitchen 

down to diffuser level is included within the scope of work. New manual volume dampers 
will be provided within the existing supply and return/exhaust duct where required. 
Additionally, scope of work includes utilizing customers’ existing manual volume dampers 
that are in place. Existing volume dampers are assumed to be operational and in good 
working condition. Volume damper replacement is not included within project’s scope of 
work. 

i. Electrical modifications that comply with National Electrical Code to accommodate the new 
HVAC work are included within the scope of work.   

j. System start-up for AHU-3, AHU-6, and AHU-8 along with commissioning of AHU-3, AHU-
4, AHU-5, AHU-6, AHU-7, and AHU-8 is included within the scope of work.   
 

 
DEHUMIDIFICATION:  

3. Add Ducted Dehumidifiers to the Lower Level 
a. Provide three ducted dehumidifiers throughout the lower level of the event space to reduce 

humidity. Dehumidifiers will be located above the existing lay-in ceiling. 
b. New supply and return ductwork along with sidewall supply grilles and ceiling diffusers 

(matching building standards) are included within scope of work.  
c. Condensate drain piping terminating at existing floor drain, mop sink or lavatory is included 

in scope of work. 
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d. Testing, adjusting and balancing the three new dehumidifiers down to the diffuser level is 
included within the scope of work.  

e. New electrical branch circuits that comply with National Electrical Code to accommodate 
the new HVAC work are included within the scope of work.   

f. System start-up and commissioning for dehumidifiers are included within the scope of 
work.   
 

 
MECHANICAL AND ELECTRICAL CLARIFICATIONS 
 

1. The following adopted codes and standards shall be adhered to for the project’s scope of 
services:  

a. 2023 National Electric Code   
b. 2024 International Building Code 
c. 2024 International Mechanical Code   
d. 2024 International Fuel Gas Code 
e. 2024 International Plumbing Code 
f. 2024 International Fire Code 
g. 2024 International Existing Building Code 

 
2. Upgrading existing mechanical systems to provide ventilation rates in compliance with current 

Codes and Standards unless indicated herein to be included. 
3. New HVAC systems will be sized per ASHRAE’s recommended design ambient outdoor 

temperatures of 95.3°F (dry bulb) / 77.2°F (wet bulb) for summertime and -0.3°F (dry bulb) for 
wintertime. 

4. Existing external disconnects associated with HVAC equipment specified in the Scope of Work 
will be demolished and replaced with new disconnects. 

5. Existing fire/smoke devices will be reused and connected to new equipment.  Existing fire/smoke 
alarm wiring, devices, and panels are assumed to be operational. 

6. All equipment will have standard factory parts and labor warranties. Once startup of equipment 
occurs, factory parts and labor warranties will go into effect. 

7. Upon completion of demolition where painting of exposed walls is required to match, Schneider 
Electric will supply paint samples to the customer for approval by client prior to painting.   

8. Ceiling tiles will be removed in areas where work is taking place and will not be replaced until 
installation is complete. Ceiling tiles and ceiling grid will be re-used unless damaged during this 
construction project. Ceiling tiles damaged during construction will be replaced by Schneider 
Electric using similar commercially available material.  

9. Existing mechanical and electrical system appurtenances found suitable for re-use by ESCO will 
remain in place for use at the discretion of ESCO. This includes, but is not limited to, support 
structures, ductwork, electrical conduit, wiring, and piping. 

10. Existing equipment, piping, and accessories made obsolete by this scope are to be abandoned in 
place unless demolition and removal are specifically included in Scope of Work. 

11. Salvage materials will be turned over to Customer (at Customer’s request). Salvage materials not 
requested to be retained by Customer shall be properly disposed of off the site. 

12. Customer is responsible for handling and transportation of any salvaged equipment chosen to 
retain.  Customer shall coordinate with ESCO for subcontractor to load equipment onto Customer-
provided transportation when equipment is removed from the building. Additional handling of 
salvaged equipment will result in a Change Order to Customer. 

 

MECHANICAL AND ELECTRICAL EXCLUSIONS 
 
The following exclusions apply unless specifically included in the Scope of Work. 
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1. Materials and labor associated with modifications to existing systems and equipment not 
identified in these documents. 

2. Testing, adjusting, and balancing of existing systems  
3. Commissioning of existing systems  
4. Repair or replacement of ceiling  
5. Painting of floors, walls, or ceilings beyond that required to match existing surfaces in the 

immediate work area. 
6. Demolition of equipment, piping and accessories  
7. Structural modifications 
8. Building envelope modifications  
9. Replacement of ductwork and diffusers  
10. Replacement of piping  
11. Ductwork and piping insulation  
12. Equipment replacement and their components  
13. Quick shipping of equipment or material.  
14. Repair of existing systems, equipment, or controls.  
15. Cost for storage of owner furnished equipment.  
16. Dust control, containment, or HEPA exhaust.  
17. Fire and smoke control interlock wiring.  
18. Utility charges and tap fees.  
19. Repair, sealing, cleaning of existing ductwork, including flex duct.  
20. Fire/smoke alarm wiring, devices, panels; troubleshooting, repair, or replacement. 
21. Sprinkler work  
22. Sound dampening 

 

END OF SECTION I MECHANICAL & ELECTRICAL 
 
 
WINDOW REPLACEMENT SCOPE 

 
CITY HALL WINDOWS: 

2. Replace Older City Hall Windows 
a. Demolish and replace existing wood windows with new double pane windows. This 

includes the demolition, installation and application of sealants for (28) openings/windows.   
b. Existing sheetrock returns and inside framing will be demolished where required to re-

frame the inside openings to the new, larger sizes.  
c. Install new sheetrock, tear away, and corner bead.  Mud all new sheetrock. 
d. Walls will be painted from corner to corner where new walls are installed.  
e. New stained wood trim will be installed where required to match.   
f. Demolish and replace suspended ceiling where required. 
g. The quantities and rough opening sizes are as follows: 

 
Location Quantity Width (inches) Height (inches) 
Main Level West 4 40 70 
Main Level East 4 40 70 
Second Level West 8 40 60 
Second Level East 3 40 60 
Second Level South 3 40 60 
Basement North 1 40 60 
Basement North 2 40 48 
Basement East 2 48 48 
Basement East 1 34 48 
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WINDOW REPLACEMENT CLARIFICATIONS 
 

1. Window replacement shall be performed utilizing manufacturer shop drawings and product 
submittals. Preparation of architectural construction drawings, stamped architectural plans, or 
engineering documents is excluded unless specifically identified elsewhere in this Agreement. 

2. Window quantities, locations, and rough opening sizes are based on the Scope of Work and are 
limited to the twenty-eight (28) identified window openings. 

3. New windows shall be Winvent S-2000 commercial aluminum double-hung windows or approved 
equal.  Winvent S-2000 windows were utilized in the 2002 remodel, which would maintain 
consistency throughout City Hall.   

4. Interior repairs and restoration are limited to areas directly impacted by the window replacement 
work. 

5. Temporary dust containment and floor protection will be provided during construction activities. 
6. CUSTOMER shall provide access to all work areas and relocate furniture, decorations, blinds, 

and other obstructions prior to installation. 
 

WINDOW REPLACEMENT EXCLUSIONS 
 
The following exclusions apply unless specifically included in the Scope of Work. 
 

1. Hazardous material testing, abatement, handling, or disposal, including asbestos, lead-containing 
materials, mold, or other regulated materials. 

2. Repair or replacement of concealed conditions discovered during demolition, including 
deteriorated framing, wood rot, water damage, masonry deficiencies, flashing deficiencies, or 
other unforeseen conditions. 

3. Structural modifications not specifically identified in the Scope of Work. 
4. Relocation or modification of electrical, communications, security, fire alarm, or other building 

systems not specifically identified in the Scope of Work. 
5. Replacement of blinds, shades, window treatments, security screens, or furnishings. 

 

END OF SECTION I WINDOWS 
 
 
GENERAL CONSTRUCTION CLARIFICATIONS 
 
ESCO provides the following clarifications that apply to all scopes of work in Schedule I. For additional 
scope specific clarifications, refer to the clarifications listed in each Scope of Work section above. 
 

1. ESCO Engineer of Record(s), for applicable scopes, has final decision on design and design 
specifications, unless provided by CUSTOMER and incorporated into this contract. Changes to the 
design that may differ from the scope of work details in this Schedule will be presented to the 
CUSTOMER prior to implementation.  

2. Work shall be performed during daytime, evening, weekend, and holiday hours at ESCO discretion, 
unless otherwise specified in the Scope of Work. ESCO will coordinate the schedule with 
CUSTOMER in an effort to limit disruptions to facility operations. 

3. ESCO has developed the scope of work under the understanding that CUSTOMER has provided 
ESCO all relative insight and inherent knowledge on the operation of the facilities, any deficiencies 
of the facilities and/or equipment and any requirements or specifications to be included as part of 
the scope of work.  

4. CUSTOMER is responsible for the selection of paint colors, flooring colors and other aesthetic 
matching material for any repairs included in the scope of work. Painting and repairs are limited to 
1’ radius around the affected area. Matching of color and material is limited by age, selection, etc. 
Selection and accuracy of color/material matching is the responsibility of CUSTOMER. It should be 
noted that tone differences in color or material may be unavoidable due to age and commercially 
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available options. ESCO will assist in the process.  
a) Excessive cost or upgrades are excluded from the scope of work.  
b) Re-painting, re-application or re-repair based on the CUSTOMER selected color or 

material selection and acceptance of applied selection is excluded from the scope of 
work.  

5. Ceiling tiles and ceiling grid will be re-used unless damaged during construction. Ceiling tiles 
damaged by ESCO during construction will be replaced with new tiles. Matching of ceiling tile color 
and pattern shall be limited by current commercial availability should replacement tile be required. 
Similar or complementary tiles shall be provided where exact matches are not available. Custom 
tiles are excluded. 

6. Removal and storage of ceiling tiles that have been painted or otherwise modified from the original 
manufacturers’ design and appearance will be performed by the CUSTOMER. ESCO will not be 
responsible for damage to ceiling tiles. 

7. CUSTOMER is responsible for the design, safety, and accessibility of ladders permanently 
attached to the building.  

8. Salvage materials will be turned over to CUSTOMER (at CUSTOMER’s request). Salvage 
materials not requested to be retained by CUSTOMER shall be properly disposed of off the site. 

9. Unless specifically included in the scope of work, CUSTOMER is responsible for handling and 
transportation of any salvaged equipment chosen to retain.  CUSTOMER shall coordinate with 
ESCO for subcontractor to load equipment onto CUSTOMER-provided transportation when 
equipment is removed from the building. Additional handling of salvaged equipment will result in a 
Change Order to CUSTOMER. 

10. In order to maintain the project schedule, CUSTOMER submittal review and feedback needs to 
be provided to Schneider Electric within 10 working days after receipt of delivery.   

11. In order to maintain the project schedule, CUSTOMER feedback on requests for information (RFI’s) 
needs to be provided to Schneider Electric within 10 working days after receipt of delivery.   

12. Operations and maintenance of the systems after substantial completion is the responsibility of the 
CUSTOMER.  

13. Schneider Electric does not assume responsibility for errors & omissions in the design documents 
furnished by 3rd party engineers under a direct design professional agreement to the CUSTOMER. 

14. CUSTOMER is responsible for relocating occupants, necessary furniture and equipment during the 
installation period as required by Schneider Electric. Schneider Electric will provide CUSTOMER 
with two weeks’ notice prior to requiring access to space(s).  

 
 
GENERAL EXCLUSIONS  
 
ESCO provides the following general exclusions that apply to all scopes of work in Schedule I. For additional 
scope specific exclusions, refer to the exclusions listed in each Scope of Work section.  
 

1. Anything not clearly defined or stated in the Scope of Work. 
2. Repairs, remedies, and any development of any such repairs or remedies due to unforeseen, 

undisclosed, and unidentified conditions 
3. Sales taxes are not included. Tax Exemption Certificates are to be issued to ESCO and their 

subcontractors. 
4. Night/holiday, overtime, premium time, or shift work  
5. Additional labor costs due to restriction of allowable work hours. 
6. Fees and costs for third party engineers or commissioning agents acting under the Customer. 
7. The cost for utilities including natural or propane gas, fuel oil, electricity, potable or non-potable 

water during the construction period. 
8. The cost for equipment and/or utilities to provide temporary heating, cooling, humidification or 

dehumidification of facilities during the construction period.   
9. Upgrades to existing systems to meet code requirements.  
10. Materials and labor associated with modifications to existing systems and equipment not 

identified as included in the Scope of Work: 
c) Patching of fire-rated walls beyond area directly affected by Scope of Work 
d) Maintenance of egress routes and signage 
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e) Existing open J boxes 
f) Existing wiring resting on ceiling grid 
g) Life safety interlocks 
h) Floor repair not specified in the Scope of Work. 
i) Painting of an area where equipment was removed or altered 
j) Screening to hide equipment 

11. Waste disposal other than that required to accomplish the Scope of Work. 
12. Warranty for any reused parts or parts provided by CUSTOMER 
13. Cleanup beyond construction debris, such as dusting, air filtration 
14. Covering furniture or items in the spaces impacted by the Scope of Work. 
15. Cost escalation of materials because of delay in the construction schedule caused by 

CUSTOMER action or inaction. 
16. Costs of providing access, access control, or security escorts  
17. Costs incurred due to lack of access to required areas during normal working hours. 
18. Quick shipping of equipment or material is not included. 
19. Inspection and permitting fees for agencies (state and/or federal) other than the local authority 

having jurisdiction 
20. Any remedies or repairs as the result of Authority Having Jurisdiction inspections that are not 

defined in the scope of work, including but not limited to, existing electrical, infrastructure, 
mechanical, or other conditions that are not up to code or impact the performance of the building 
systems or safety. 
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SCHEDULE II 
ENERGY SERVICES SCHEDULES 

 
See attached Schedules: 
 

Schedule II-A: Energy Services Definitions 
Schedule II-B: Performance Assurance Support Services Plan  
Schedule II-C: Performance Guarantee 
Schedule II-D: Measurement & Verification Plan  
Schedule II-E: Customer Responsibilities for Performance Guarantee 
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SCHEDULE II(A) 
ENERGY SERVICES DEFINITIONS  

 
The terms listed in this Schedule II(A) shall have the respective meanings assigned to them below.  Any 
other capitalized terms used but not defined in the Energy Services Schedules shall have the respective 
meanings assigned to them in the Contract. 
 
1.1. “Actual Savings” means the total savings realized or stipulated to by Customer during a specified 

period of time, as determined in accordance with the provisions of Schedules II(C)-II(E).  
 
1.2. “Excess Savings” means the amount (if any) by which Actual Savings exceed the Guaranteed 

Cumulative Savings to date including any Actual Savings achieved prior to the Savings Guarantee 
Commencement Date. 

 
1.3. “Guaranteed Annual Savings” means the amount of savings guaranteed by ESCO for a given 

Guarantee Year, as set forth in the Savings Table under Schedule II(C).  
 
1.4. “Guaranteed Cumulative Savings” means, with respect to the entire Performance Period or any 

other specified period, the total amount of savings guaranteed by ESCO for such period, as set forth 
in the Savings Table under Schedule II(C). 

 
1.5. “Guarantee Year” means any twelve (12) month period that begins on the Savings Guarantee 

Commencement Date or any anniversary thereof and that occurs during the Performance Period. 
 
1.6. “Initial Term” has the meaning set forth in Schedule II(B). 

 
1.7. “M&V” means measurement and verification. 

 
1.8. “M&V Plan” means the Measurement & Verification Plan set forth in Schedule II(D). 

 
1.9. “PASS Fee” means the annual dollar amount to be paid by Customer under the PASS Plan. 

 
1.10. “PASS Plan” means the Performance Assurance Support Services Plan set forth in Schedule II(B). 

 
1.11. “PASS Services” means the services to be provided by ESCO under the PASS Plan.  

 
1.12. “Performance Guarantee” has the meaning set forth in Section 1 of the Contract. means ESCO’s 

guarantee to Customer as set forth in Schedule II(C), as supplemented and/or modified by the terms 
and conditions of the Energy Services Schedules applicable thereto.  

 
1.13. “Performance Period” has the meaning set forth in Schedule II(C). 
 
1.14. “Renewal Term” has the meaning set forth in Schedule II(B). 
 
1.15. “Savings Guarantee Commencement Date” means the first day of the Customer’s first utility billing 

period following ESCO’s issuance of the Project Substantial Completion Letter, unless the parties 
agree in writing to a different Savings Guarantee Commencement Date.  

 
1.16. “Savings Reconciliation” has the meaning set forth in Schedule II(C). 
 
1.17. “Savings Shortfall” means the difference between the Guaranteed Annual Savings and the Actual 

Savings for a given Guarantee Year. 
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SCHEDULE II(B) 
PERFORMANCE ASSURANCE SUPPORT SERVICES PLAN  

 
 
1. TERM AND TERMINATION: 

 
The PASS Plan described in this Schedule II(B) will commence on the Savings Guarantee 
Commencement Date and will continue for an initial term of 2 year(s) (the “Initial Term”).  Upon 
expiration of the Initial Term and upon commencement of each Guarantee Year thereafter, the PASS 
Plan will automatically renew for additional one-year periods (each, a “Renewal Term”) unless 
Customer terminates the PASS Plan by giving ESCO written Notice of termination at least thirty (30) 
days prior to the end of the then-current term. 

 
NOTWITHSTANDING ANYTHING TO THE CONTRARY, IN THE EVENT THE PASS PLAN EXPIRES 
OR IS CANCELED OR TERMINATED BY CUSTOMER FOR ANY REASON, THE PERFORMANCE 
GUARANTEE SET FORTH IN SCHEDULE II(C) OF THE CONTRACT SHALL BE DEEMED TO HAVE 
BEEN SATISFIED AND FULFILLED AS OF THE EFFECTIVE DATE OF EXPIRATION, 
CANCELLATION OR TERMINATION OF THE PASS PLAN, AND ESCO SHALL HAVE NO FURTHER 
OBLIGATIONS OR LIABILITIES ASSOCIATED WITH SUCH PERFORMANCE GUARANTEE. 
 
 

2. SERVICE SCOPE:  
 

a. Initial Term (Guarantee Years 1-2):   
 

i. PASS Services for Guarantee Year 1.  ESCO shall provide the following PASS Services 
during Guarantee Year 1: 

 
Contract Year 1 
 
Training 
 
ESCO will provide 8 hours of On-Site training. Customer will schedule training sessions at least 14 
days in advance. ESCO and Customer will work to schedule a mutually acceptable date for each 
visit. Customer will be responsible for providing access to the training location and paying for any 
fees associated with that location. The training location must include internet and Customer EMS 
access. ESCO does not impose any restrictions on the number of Customer employees attending 
training sessions so long as the location will accommodate that number. 
 
Remote System Monitoring & Reporting 
 
ESCO will remotely access your energy management system on a bi-monthly basis. During each 
session, the system will be inspected, and variables will be compared to the contractual agreement. 
Additionally, ESCO will inspect the system for other areas of malfunction or energy waste and 
report those findings for Customer review. All findings will be reported, and that report will be 
delivered to Customer electronically. ESCO will notify Customer if remote access is not available. 
Customer is responsible for restoring remote access and notifying ESCO. ESCO is not responsible 
for providing the planned service session if remote access is unavailable. 
 
Remote Energy Management, Training & Technical Support 
 
ESCO will provide 15 hours of remote energy management support. This time can be used for any 
of the following activities including scheduling, system adjustment, on-demand remote energy 
management system training or technical support. All Remote Support is client initiated, and it is 
the expectation of ESCO that if a client does not remain on the phone for the duration of the time 
required to accomplish the task, the customer will accept the time, up to the limit of the hours 
already purchased and not used, that the ESCO representative documents as used for that task. 
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No credit will be given towards future years if all of the 15 hours are not used by the end of the 
project year. If all of the hours are exhausted at any time before the end of the year, additional 
hours can be purchased in 10-hour blocks which will remain available for use until the end of the 
next project year. 
 
On-Site Visit 
 
ESCO will provide On-Site Energy Consulting consisting of 1site visit per year. This service will 
include a site assessment to determine current conditions and identify areas of improvement. Each 
site visit will be documented in a report indicating the findings and outlining a plan for further 
improvement. Customer is responsible for providing access to all mechanical and electrical 
equipment and any supervision required by Customer. Site visits must be requested 14 days or 
more prior to the requested date. ESCO and Customer will work to schedule a mutually acceptable 
date for each visit. 
 
 
 
 
ii. PASS Services for Guarantee Year 2.  ESCO shall provide the following PASS Services 

during Guarantee Year 1: 
 

Contract Year 2 
 
Remote System Monitoring & Reporting 
 
ESCO will remotely access your energy management system on a bi-monthly basis. During each 
session, the system will be inspected, and variables will be compared to the contractual agreement. 
Additionally, ESCO will inspect the system for other areas of malfunction or energy waste and 
report those findings for Customer review. All findings will be reported, and that report will be 
delivered to Customer electronically. ESCO will notify Customer if remote access is not available. 
Customer is responsible for restoring remote access and notifying ESCO. ESCO is not responsible 
for providing the planned service session if remote access is unavailable. 
 
Remote Energy Management, Training & Technical Support 
 
ESCO will provide 15 hours of remote energy management support. This time can be used for any 
of the following activities including scheduling, system adjustment, on-demand remote energy 
management system training or technical support. All Remote Support is client initiated, and it is 
the expectation of ESCO that if a client does not remain on the phone for the duration of the time 
required to accomplish the task, the customer will accept the time, up to the limit of the hours 
already purchased and not used, that the ESCO representative documents as used for that task. 
No credit will be given towards future years if all of the 15 hours are not used by the end of the 
project year. If all of the hours are exhausted at any time before the end of the year, additional 
hours can be purchased in 10-hour blocks which will remain available for use until the end of the 
next project year. 
 
On-Site Visit 
 
ESCO will provide On-Site Energy Consulting consisting of 1site visit per year. This service will 
include a site assessment to determine current conditions and identify areas of improvement. Each 
site visit will be documented in a report indicating the findings and outlining a plan for further 
improvement. Customer is responsible for providing access to all mechanical and electrical 
equipment and any supervision required by Customer. Site visits must be requested 14 days or 
more prior to the requested date. ESCO and Customer will work to schedule a mutually acceptable 
date for each visit. 
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b. Renewal Terms: 

 
i. PASS Services for Guarantee Year 3.  Unless Customer terminates the PASS Plan 

pursuant to Section 1 above or selects a change in the PASS Plan pursuant to Section 2(c) 
below, the first Renewal Term (Guarantee Year 3) shall include the following PASS Services: 

 
 

Contract Year 3 
 
Remote System Monitoring & Reporting 
 
ESCO will remotely access your energy management system on a quarterly basis. During each 
session, the system will be inspected, and variables will be compared to the contractual agreement. 
Additionally, ESCO will inspect the system for other areas of malfunction or energy waste and 
report those findings for Customer review. All findings will be reported, and that report delivered to 
Customer electronically. ESCO will notify Customer if remote access is not available. Customer is 
responsible for restoring remote access and notifying ESCO. ESCO is not responsible for providing 
the planned service session if remote access is unavailable. 
 
Remote Energy Management, Training & Technical Support 
 
ESCO will provide 15 hours of remote energy management support. This time can be used for any 
of the following activities including scheduling, system adjustment, on-demand remote energy 
management system training or technical support. All Remote Support is client initiated and it is 
the expectation of ESCO that if a client does not remain on the phone for the duration of the time 
required to accomplish the task, the customer will accept the time, up to the limit of the hours 
already purchased and not used, that the ESCO representative documents as used for that task. 
No credit will be given towards future years if all of the 15 hours are not used by the end of the 
project year. If all of the hours are exhausted at any time before the end of the year, additional 
hours can be purchased in 10-hour blocks which will remain available for use until the end of the 
next project year. 
 
On-Site Visit 
 
ESCO will provide On-Site Energy Consulting consisting of 1site visit per year. This service will 
include a site assessment to determine current conditions and identify areas of improvement. Each 
site visit will be documented in a report indicating the findings and outlining a plan for further 
improvement. Customer is responsible for providing access to all mechanical and electrical 
equipment and any supervision required by Customer. Site visits must be requested 14 days or 
more prior to the requested date. ESCO and Customer will work to schedule a mutually acceptable 
date for each visit. 
 
 
The available service options may be amended from time to time at the sole discretion of ESCO. 

 

 
ii. PASS Services for Later Guarantee Years:  Unless Customer terminates the PASS Plan 

pursuant to Section 1 above or selects a change in the PASS Plan pursuant to Section 2(c) 
below, each Renewal Term shall include the same PASS Services included with the PASS 
Plan in the immediately prior Renewal Term. 
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c. Change in PASS Plan for Renewal Term.  Approximately 90 days prior to the end of the then-
current Renewal Term, ESCO and Customer will discuss any recommended and/or requested 
changes in the PASS Services for the upcoming Renewal Term.  Any agreed changes to the PASS 
Plan will be documented in writing and signed by both parties at least thirty days prior to the end 
of the then-current term, and such changes shall take effect upon commencement of the upcoming 
Renewal Term.   

 
 
3. PASS FEES AND PAYMENT: 
 

a. PASS Fee for Initial Term.  The PASS Fee for the Initial Term is included in the Project Price.   
 

b. PASS Fees for Renewal Terms.  Unless Customer terminates the PASS Plan pursuant to Section 
1 above or selects a change in the PASS Plan pursuant to Section 2(c) above, the PASS Fee for 
the first Renewal Term (Guarantee Year 3) shall be $6,581, and such PASS Fee shall be adjusted 
upwards for each Renewal Term thereafter in accordance with the increase in Consumer Price 
Index (“CPI”). 

 
c. Payment.  After the Initial Term, the PASS Fee for each Renewal Term shall be paid within thirty 

(30) days of the commencement of such Renewal Term. If ESCO has not received payment of all 
undisputed amounts within thirty (30) days of the applicable invoice date, then a late penalty equal 
to one percent (1%) or the late penalty imposed by applicable law will be applied to the overdue 
amounts each month until paid. 

 
 
4. OTHER: 
 

a. This space intentionally left blank. 
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SCHEDULE II(C) 
PERFORMANCE GUARANTEE 

 
 
Subject to the terms and conditions of this Schedule II(C) and the other Energy Services Schedules, ESCO 
hereby provides the Performance Guarantee described below.  
 
 
1. TERM AND TERMINATION: 

 
The Performance Guarantee shall commence on the Savings Guarantee Commencement Date and 
shall continue in effect for a period of 20 years thereafter, unless sooner terminated in accordance with 
the Contract Documents (the “Performance Period”). 

 
NOTWITHSTANDING ANYTHING TO THE CONTRARY, IN THE EVENT THE CONTRACT OR THE 
PASS PLAN EXPIRES OR IS CANCELED OR TERMINATED FOR ANY REASON, THE 
PERFORMANCE GUARANTEE SET FORTH IN THIS SCHEDULE II(C) SHALL BE DEEMED TO 
HAVE BEEN SATISFIED AND FULFILLED AS OF THE EFFECTIVE DATE OF SUCH EXPIRATION, 
CANCELLATION OR TERMINATION, AND ESCO SHALL HAVE NO FURTHER OBLIGATIONS OR 
LIABILITIES ASSOCIATED WITH SUCH PERFORMANCE GUARANTEE. 
 

 
2. SAVINGS RECONCILIATION: 

 
Customer shall send ESCO all utility and energy data in accordance with the requirements of Schedule 
II(E). Within sixty (60) days of receipt of such information for the first Guarantee Year, ESCO will 
determine the Actual Savings for such Guarantee Year in accordance with the M&V Plan set forth in 
Schedule II(D) (such determination, the “Savings Reconciliation”).  
 
If the Actual Savings for the first Guarantee Year are equal to or greater than the Guaranteed Annual 
Savings set forth in the table below for such Guarantee Year, the entire Performance Guarantee set 
forth in this Schedule II(C) shall be deemed to have been fully satisfied and fulfilled and all M&V 
activities will be concluded. 
 
If the Actual Savings for the first Guarantee Year are less than the Guaranteed Annual Savings for such 
Guarantee Year, ESCO shall elect to address the Savings Shortfall as described in either Option 1 or 
Option 2 below. 
 

1. Option 1 – Pay (i) the amount of the Savings Shortfall for the applicable Guarantee Year, 
plus (ii) the net present value (assuming a 5% discount rate) of the projected Savings Shortfalls 
for all Guarantee Years remaining in the Performance Period, minus (iii) Excess Savings, if 
applicable (the “Projected Shortfall Payment”).  For purposes of calculating the Projected 
Shortfall Payment, the projected Savings Shortfalls for each future Guarantee Year shall be 
the difference between the Guaranteed Annual Savings and the projected Actual Savings for 
such Guarantee Year (using a yearly escalation rate as described in Schedule II(D) to calculate 
the projected Actual Savings).  
 
Upon payment of the Projected Shortfall Payment under this Option 2, the entire Performance 
Guarantee set forth in this Schedule II(C) shall be deemed to have been fully satisfied and 
fulfilled and all M&V activities will be concluded. 

 
2. Option 2 – Pay the Savings Shortfall for the applicable Guarantee Year, minus any Excess 
Savings, and extend the M&V period for another Guarantee Year (an “Extended M&V Period”).  
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If ESCO selects Option 2, ESCO shall conduct another Savings Reconciliation at the end of the 
Extended M&V Period.  Based on that Savings Reconciliation, if the Actual Savings for the applicable 
Guarantee Year are equal to or greater than the Guaranteed Annual Savings for such Guarantee Year, 
then the remainder of the Performance Guarantee set forth in this Schedule II(C) shall be deemed to 
have been fully satisfied and fulfilled and all M&V activities will be concluded.  However, if the Actual 
Savings for the applicable Guarantee Year are less than the Guaranteed Annual Savings for such 
Guarantee Year, ESCO shall again elect to address the Savings Shortfall as described in either Option 
1 or Option 2 above.  
 
ESCO will make payment of any amounts owed pursuant to Option 1 or Option 2, as applicable, within 
forty-five (45) days of completing each Savings Reconciliation. 

 
Except as set forth in this Performance Guarantee, ESCO makes no express or implied 
representations, warranties, guarantees or covenants concerning the potential energy efficiency or cost 
savings benefits of the Work, and payment by ESCO for any Savings Shortfall(s) in accordance with 
this Performance Guarantee shall be Customer’s sole and exclusive remedy for any alleged energy 
efficiency or cost savings deficiencies. 
 
 

 
3. GUARANTEE:  
 

SAVINGS TABLE 

Guarantee 
Year # 

Measured 
Savings 

Non-Measured 
Savings 

Guaranteed 
Annual Savings 

Guaranteed 
Cumulative Savings 

0 $0 $0 $0 $0 
1 $0 $6,911 $6,911 $6,911 
2 $0 $7,119 $7,119 $14,030 
3 $0 $7,332 $7,332 $21,363 
4 $0 $7,552 $7,552 $28,915 
5 $0 $7,779 $7,779 $36,694 
6 $0 $8,012 $8,012 $44,706 
7 $0 $8,253 $8,253 $52,959 
8 $0 $8,500 $8,500 $61,459 
9 $0 $8,755 $8,755 $70,214 
10 $0 $9,018 $9,018 $79,232 
11 $0 $9,288 $9,288 $88,520 
12 $0 $9,567 $9,567 $98,087 
13 $0 $9,854 $9,854 $107,941 
14 $0 $10,150 $10,150 $118,091 
15 $0 $10,454 $10,454 $128,545 

Total $0 $128,544 $128,544  
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SCHEDULE II(D) 
MEASUREMENT & VERIFICATION PLAN 

 
PROJECTED ANNUAL SAVINGS 
 
The Performance Guarantee as established in Schedule II(C) shall consist of savings from multiple scopes 
of work. The projected savings from each scope of work is presented in the table below.  
 

  Annual Projected Savings 

Site 
Electric Propane 

kWh kW gal 

Mozingo Event Center 12,605 0 1,486 
 
 
The projected savings in the table above are provided for reference only and are not intended to construe 
a savings guarantee by meter, facility, or energy unit. The savings guarantee is fully defined in Schedule 
II(C). 
 
 
COMMON ECM ASSUMPTIONS 
 
BUILDING OCCUPANCY SCHEDULES 
 
Provided below is a table summarizing the building occupancy schedules used within the calculations, 
unless otherwise specified. In the event that there are any changes or deviations to this occupancy 
schedule, an appropriate adjustment will be made in accordance with the Adjustment Schedule set forth in 
Schedule II(E). 
 

Mozingo Event Center 
Occupied Days 6:00 AM - 6:00 PM (or as 

needed for events) 
Unoccupied Days Off 

 
 
STANDARDS OF SERVICE AND COMFORT 
 
Provided below is a table summarizing the temperature setpoints used within the calculations, unless 
otherwise specified. Customer agrees to operate the conditioned spaces in the facilities within the 
temperature ranges scheduled in the table below. In the event that there are any changes or deviations to 
these standards of service and comfort, an appropriate adjustment will be made in accordance with the 
Adjustment Schedule set forth in Schedule II(E).  
 

 Heating Cooling 

Occupied 70°F 72°F 
Unoccupied 65°F 78°F 
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MEASUREMENT & VERIFICATION DETAILS 
 
NON-MEASURED SAVINGS 
 
A. Overview of M&V Plan, and Savings Calculation 
B. Annual Non-Measured Savings 
 
A. Overview of M&V Plan, and Savings Calculation 
 
The Actual Savings associated with this methodology will be agreed upon as outlined herein and will not 
be verified by measurements after implementation has occurred.  Customer and ESCO agree to accept the 
annual savings values included in Section B with no additional verification. In the event that verification 
steps are performed by Customer or ESCO, the annual savings values included in Section B will still be the 
reported savings and values used for reconciling the guarantee in Schedule II(C). Section B details the 
agreed upon savings by measure and by category. 
 
B. Annual Non-Measured Savings 
 
Utility Cost Savings 
 
Once the construction of each of the measures below has reached Substantial Completion, the annual 
savings in the table below will be prorated monthly for each measure until the Savings Guarantee 
Commencement Date.  The annual savings in the table below for each measure will be claimed for each 
Guarantee Year after the Savings Guarantee Commencement Date. These savings will escalate at 3% per 
year beginning in Year 2. 
 

Utility Cost Savings Measure Cost Savings 

Mozingo Event Center - Mechanical $1,402 
Mozingo Event Center - BAS $3,114 
Total $4,517 

 
Any savings accrued prior to the Savings Guarantee Commencement Date will be considered Excess 
Savings. 
 
Operation and Maintenance Savings 
 
The annual savings in the table below for each measure will be claimed for each Guarantee Year after the 
Savings Guarantee Commencement Date. These savings will escalate at 3% per year beginning in Year 
2. 
 

Operation and Maintenance Savings Measure Cost Savings 

Mozingo Event Center - BAS $506 
Mozingo Event Center - Mechanical $1,217 
City Hall - Windows $672 
Total $2,395 
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SCHEDULE II(E) 
CUSTOMER RESPONSIBILITIES FOR PERFORMANCE GUARANTEE 

  
GENERAL RESPONSIBILITIES  
  
Customer acknowledges and agrees that proper maintenance is essential to any energy conservation 
program. Therefore, Customer agrees to undertake the following responsibilities:  
  
Customer agrees to: (1) provide, or cause its suppliers to provide, periodic utility invoices to ESCO within 
ten (10) days of receipt, (2) execute all Customer responsibilities as outlined herein, and (3) provide to 
ESCO reasonable access to all Customer facilities and information necessary for ESCO to perform its 
responsibilities. Access will include, but is not limited to, the following items:  
  

• All buildings listed within this Contract  
• All buildings served by the meters listed within this Contract  
• All mechanical equipment rooms in the buildings listed within this Contract  
• Remote connection to all temperature control and energy management systems which 
control part or all of any of the buildings listed within this Contract. Remote connection will use 
a cyber secure access point approved by Schneider Electric.   
• Personnel with responsibility for operating and/or managing any of the buildings listed 
within this Contract  
• Monthly utility invoices and billing history for all of the meters listed within this Contract  
• Construction documents, equipment inventories, and other documents that may be helpful 
in evaluating a cause for adjustment as listed within this Contract  
• Any data from meters or sub-meters relevant to M&V associated with this Contract  

  
Customer will solely be responsible for providing communications and/or network interface to all buildings 
for operation and PASS support.   
  
Customer will perform daily facilities monitoring and promptly review any alarm summaries.  
  
Customer will designate a “Primary Operator” of the system. The Primary Operator is defined as the 
individual who will be trained by ESCO during the installation period and will be responsible for daily 
operation and maintenance of the equipment and systems necessary to achieve the Performance 
Guarantee. Customer will notify ESCO within five (5) days after the departure or termination of the Primary 
Operator. Within ten (10) days of the departure of the current Primary Operator, Customer will designate a 
new Primary Operator and shall provide ESCO access to train the new Primary Operator. ESCO shall train 
a new Primary Operator at the sole expense of Customer on a time and materials basis.   
  
MAINTENANCE RESPONSIBILITIES  
  
Customer agrees to use its best efforts to maintain the ECMs in original operating condition (“Original 
Operating Condition”) with allowance for normal wear and tear. If an ECM is operating at any state other 
than the Original Operating Condition as defined above (“Failed ECM”), Customer agrees to (1) repair or 
replace the ECM immediately, and (2) contact a PASS representative at 1-800-274-5551, within 24 hours 
of such event. ESCO reserves the right to adjust the amount of Performance Guarantee associated with 
the Failed ECM for the duration of the failure in the Annual Savings Guarantee.  
  
Customer will agree to maintain all parts of the Project site(s) where the ECM(s) reside including but not 
limited to components, equipment, machinery, energy management systems, structure of the facility(s), 
computer hardware, network and IT systems, either existing or newly installed. Customer must comply with 
the general maintenance requirements specified by equipment manufacturers and the maintenance tasking 
guidelines included in the operating and maintenance manual. Customer will be responsible to provide to 
ESCO documentation that proper maintenance has been performed at ESCO’S request within fifteen (15) 
days of written request.  
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Notwithstanding anything to the contrary contained herein, all ECM(s) must be maintained in proper working 
condition in all cases where the performance of said ECM(s) affects or could affect the ability to achieve, 
measure or verify the Annual Savings Guarantee. Should Customer refuse to perform the required 
maintenance as required in this Contract, ESCO and Customer shall agree to one of the following means 
of recourse: (1) ESCO will adjust the Performance Guarantee associated with that ECM pursuant to 
Schedule II(E), or (2) ESCO may terminate this Performance Guarantee and any and all obligations and 
liabilities of ESCO associated therewith upon fifteen (15) days written notice.  
  
ADJUSTMENT RESPONSIBILITIES  
  
In addition to the responsibilities of Customer set forth in this Schedule, Customer also agrees to undertake 
the responsibilities set forth in the Adjustment Schedule Is necessary.  
  
ADJUSTMENT SCHEDULE  
  
Below is the procedure for accounting for non-routine adjustments for any of the utility meters included in 
Schedule II(D). A non-routine adjustment is required for any change outside of those explicitly defined in 
Schedule II(D) that will impact the energy use or the verified savings under this Contract. It is Customer’s 
responsibility to notify ESCO of any changes that may necessitate a non-routine baseline adjustment and 
to perform the required non-routine baseline adjustment steps identified below at Customer’s sole expense.  
  
CUSTOMER REQUIRED NON-ROUTINE BASELINE ADJUSTMENT RESPONSIBILITIES  
  
If the required non-routine baseline adjustment steps are not performed, and the change is greater than the 
threshold limit, savings will be determined with the Assumed Savings Procedure Adjustment, as defined 
below. Actual Savings will be determined using the Assumed Savings Procedure Adjustment for all billing 
periods until the required non-routine baseline adjustment steps have been completed, or until the change 
which necessitated the non-routine baseline adjustment is no longer in place. If Customer fails to notify 
ESCO of a change necessitating a non-routine baseline adjustment or fails to provide details of the change, 
savings will be determined with the Assumed Savings Procedure Adjustment.  
  
If the required non-routine baseline adjustment steps are not performed, and the change is less than the 
threshold limit, savings will be determined with the “Estimated Savings Procedure Adjustment”. Actual 
Savings will be determined using the Estimated Savings Procedure Adjustment for all billing periods until 
the required non-routine baseline adjustment steps have been completed, or until the change which 
necessitated the non-routine baseline adjustment is no longer in place.  
  
1. Addition of New Building or New Energy User  

• All utility services to the building or energy user which affect the energy use of any meter 
included in Schedule II(D) must be sub-metered at Customer’s expense.  
• Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 
Schedule II(D) or 20,000 ft2.  

  
2. Addition to Existing Building  

• All utility services to the addition which affect the energy use of any meter included in 
Schedule II(D) must be sub-metered at Customer’s expense.  
• Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 
Schedule II(D) or 20,000 ft2.  

  
3. Renovation / Modification to Existing Building or Utility Service  

• All utility services for the affected portion of the building must be sub-metered before and 
after the change until the effect on the energy consumption has been determined at Customer’s 
expense.  
• Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 
Schedule II(D) or 20,000 ft2.  
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4. Demolition / Abandonment of Existing Building or Utility Service  
• All utility services for the affected buildings must be sub-metered before and after the 
change until the effect on the energy consumption has been determined at Customer’s 
expense.  
• Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 
Schedule II(D) or 20,000 ft2.  

  
5. Re-commissioning of Out of Service Building  

• All utility services for the affected buildings must be sub-metered before and after the 
change until the effect on the energy consumption has been determined at Customer’s 
expense.  
• Threshold limit: the lesser of 10% of the area served by any affected meter, as defined in 
Schedule II(D) or 20,000 ft2.  

  
6. Change in Occupancy  

• Customer must perform, or cause to be performed, at Customer’s expense, a calibrated 
computer simulation to account for the change. If the impact computed by the simulation is 
greater than 20% of the projected savings on the meter, the “Assumed Savings Procedure” 
listed below will be followed. In no event will the adjusted savings be reported as less than the 
savings achieved in the preceding project year.  
• Threshold limit: 5% of the total occupant count in the base year.  

  
7. Change in Schedule  

• Customer must perform, or cause to be performed, at Customer’s expense, a calibrated 
computer simulation to account for the change. If the impact computed by the simulation is 
greater than 20% of the projected savings on the meter, the Assumed Savings Procedure will 
be followed. In no event will the adjusted savings be reported as less than the savings achieved 
in the preceding project year.  
• Threshold limit: 5% of the total scheduled hours for the meter as defined in Schedule II(D).  

  
8. Change in Set-points  

• Customer must perform, or cause to be performed, at Customer’s expense, a calibrated 
computer simulation to account for the change. If the impact computed by the simulation is 
greater than 20% of the projected savings on the meter, the Assumed Savings Procedure will 
be followed. In no event will the adjusted savings be reported as less than the savings achieved 
in the preceding project year.  
• Threshold limit: An average of 0.5° from the set-points defined in Schedule II(D).  

  
9. Change in Operational Calendar  

• Customer must perform, or cause to be performed, at Customer’s expense, a calibrated 
computer simulation to account for the change. If the impact computed by the simulation is 
greater than 20% of the projected savings on the meter, the Assumed Savings Procedure will 
be followed. In no event will the adjusted savings be reported as less than the savings achieved 
in the preceding project year.  
• Threshold limit: 5% of the total scheduled hours for the meter as defined in Schedule II(D).  

  
10. Change in Plug Load  

• Customer must perform, or cause to be performed, at Customer’s expense, a simulation 
of energy impact to account for the change. If the computed impact is greater than 20% of the 
projected savings on the meter, the Assumed Savings Procedure will be followed. In no event 
will the adjusted savings be reported as less than the savings achieved in the preceding project 
year.  
• Threshold limit: 1% of the base year peak 15-minute average kW for the affected meter.  

  
11. Customer Initiated ECMs  
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• Customer must develop and execute an M&V plan at Customer’s expense, which has been 
reviewed and approved by ESCO, to evaluate the impact of the change. If the impact 
determined by the M&V plan is greater than 20% of the projected savings on the meter, the 
Assumed Savings Procedure will be followed. In no event will the adjusted savings be reported 
as less than the savings achieved in the preceding project year.  
• Threshold limit: 2% of the projected savings on any affected meter.  

  
12. Missing Bills  

• Customer is required to provide ESCO with utility bills for meters defined in Schedule II(D) 
within ten (10) days of receipt of each bill or provide ESCO direct access to retrieve the utility 
bills electronically. If utility bills are not received by ESCO within sixty (60) days of the end of 
the service date, the Assumed Savings Procedure will be used.  

  
13. Failure to Operate ECMs According to Operational and Design Intent  

• Customer agrees to operate the ECMs according to the Operational and Design Intent of 
the ECMs. Failure to do so will necessitate a baseline adjustment using the Assumed Savings 
Procedure.  

  
14. Failure to Perform Project Specific Customer Responsibilities  

• Customer agrees to perform the project specific Customer responsibilities as defined in 
Schedule II(E). Failure to do so will necessitate a baseline adjustment using the Assumed 
Savings Procedure.  

  
15. Other Causes  

• Any change that impacts the energy use on the meters defined in Schedule II(D) that does 
not fit into any of the other categories may still require a non-routine baseline adjustment. 
Customer will notify ESCO before any change is made so that an agreeable adjustment 
strategy can be determined. If no agreeable adjustment method can be reached, the Assumed 
Savings Procedure will be used.  

  
ASSUMED SAVINGS PROCEDURE ADJUSTMENT  
  

• If the Actual Savings for the affected meter(s) in the prior Guarantee Year are greater than 
or equal to the projected savings for the affected meter(s), the Actual Savings from the prior 
Guarantee Year will be reported while savings are assumed for the affected meter(s).  
• If the Actual Savings for the affected meter(s) in the prior Guarantee Year are less than the 
projected savings for the affected meter(s) and there have been less than twenty-four (24) 
months since the commencement of the Performance Period, Actual Savings will be reported 
at the projected savings level while savings are assumed for the affected meter(s).  
• If the Actual Savings for the affected meter(s) in the prior Guarantee Year are less than the 
projected savings for the affected meter(s) and there have been twenty-four (24) months or 
more since the commencement of the Performance Period, Actual Savings will be reported as 
the average of the achieved savings over the two (2) most recent Guarantee Year plus half 
(1/2) of the difference between the projected savings and the average of the achieved savings 
over the two (2) most recent Guarantee Years.   

o If pursuant to the Assumed Savings Procedure, ESCO makes improvements to 
the Project beyond the original scope as defined in Schedule I., which results in an increase 
in the Actual Savings, an M&V plan accounting for those improvements will be executed 
and the resulting savings will be added to the Actual Savings.  

  
ESTIMATED SAVINGS PROCEDURE ADJUSTMENT  
  

• At ESCO’S sole discretion, ESCO will estimate the impact of the change using 
computerized building simulations, manual calculations, or other generally accepted estimating 
procedures and may ignore any changes which fall below the threshold limit.  
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